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IN THE 

United States Court of Appeals 

Fob the Disteict of Columbia Cntcurr 


No. 13,025 


EGA Communications, Inc., Appellant, 


V, 

Fedebal Communications Commission, Appellee 
Mackay Radio and Telegbaph Company, Inc., Intervenor. 


Appeal From a Decision and Order of the Federal 
Communications Commission 


SUPPLEMENTAL JOINT APPENDIX 

In the interest of keeping the Joint Appendix brief, only 
those references cited by the various parties are printed 
which are required by the Court Eules or which are in 
dispute or are regarded as critical by the party citing them. 


Notice of Appeal and Statement of Reasons Therefor. 


IN THE 

UNITED STATES COUET OF APPEALS 
Fob the District op Columbia 


RCA CoMMxnacATioNs, Inc., 

Appellant, 

against 

Federal Communications Commission, 

Appellee. 


I. 

Notice op Appeal. 

Now comes RCA Conmmnications, Inc. this 15th day of 
December, 1955, pursuant to Sections 402(b) and (c) of 
the Communications Act of 1934, as amended, 47 U. S. C. 
402(b) and (c), and gives this notice of appeal from the 
Decision on Remand of the Federal Communications Com¬ 
mission dated June 22, 1955, publicly announced on June 
30,1955, in so far as said Decision granted the applications 
of Mackay Radio and Telegraph Company, Inc. (herein 
called “Mackay’^) for a modification of license to authorize 
direct radiotelegraph communication between the United 
States and Portugal and The Netherlands, and for a modifi¬ 
cation of license to authorize communication with The 
Netherlands via Mackay’s relay station at Tangier, North 
Africa, and from the Memorandum Opinion and Order of the 
Federal Communications Commission dated November 16, 



1955, pnblicly announced on November 16, 1955, denying 
appellant’s petition for rehearing. 


III. 

Statement of Eeasons foe Appeal. 


1. In so far as the Decision on Eemand granted 
Mackay’s applications for direct conununication with Por¬ 
tugal and The Netherlands and with The Netherlands via 
Tangier, thereby admittedly adversely affecting Appel¬ 
lant’s revenue, and adversely affecting Appellant’s service, 
it is contrary to law and beyond the authority and juris¬ 
diction of the Commission for the following reasons: 

(a) The Decision on Bemand is contrary to the 
public interest, convenience and necessity, the basic 
statutory standard contained in the Communications 
Act of 1934; 

(b) The Decision on Eemand is contrary to the 
mandate of this Court dated July 30, 1953 remanding 
this case to the Commission for sudb disposition as was 
open under the decision of the Supreme Court (346 
IT. S. 86) in that it is not in conformity with and is 
contrary to the Supreme Court’s decision. 

(c) The Decision on Eemand is contrary to the 
terms of the Commission’s order of February 6, 1948, 
instituting the hearings on which the Decision on 
Eemand purports to be based, determines issues not 
specified in said order, fails to include a statement of 
necessary findings and conclusions, as well as the rea¬ 
sons or basis therefor, upon material issues presented 
on the record, and is otherwise contrary to the Admin¬ 
istrative Procedure Act, 5 D. S. C. 1001, et seq,; 
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i (d) The Decision on Remand is arbitrary, capri- 
cions, and not supported by law; 

(e) The Decision on Remand is based upon an 
interpretation of the basic statutory standard con¬ 
tained in the Communications Act of 1934, which is 
contrary to law; 

(f) The Decision on Remand is not supported by 
substantial evidence; 

' (g) The Decision on Remand is not supported by, 
but is inconsistent with, the facts as found by the 
Commission; 

(h) The Decision on Remand authorizes wasteful 
and inefficient use of radio frequencies in violation of 
Sections 303(c) and 309(a) of the Communications 
Act of 1934; 

(i) The adoption of the Decision on Remand was 
in dereliction of the Commission’s duty under Section 
1 of the Communications Act of 1934; 

(j) The Decision on Remand deprives Appellant 
of property without due process of law, contrary to 
the Fifth Amendment to the Constitution of the United 
States. 


IV. 

Prateb. 

Wheeefoee, Appellant prays that this Court hear and 
determine this appeal and issue an order reversing said 
Decision on Remand of the Commission, and for such other 
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and farther relief as to this Conrt may seem just and 
proper, 

Eespectfully submitted, 

BCA Communications, Inc. 

By Howard E. Hawkins 


James E. Greeley 
Attorneys for Appellant 
Office & P. 0. Address 
Suite 1002—Wire Building 
1000 Vermont Avenue N. W. 
Of Counsel: Washington 5, D. C. 

CAHUJi, Gobdon, Eeindel & Ohl. 


Acknowledgment of Service. 

Service by hand delivery of the foregoing “Notice of 
Appeal and Statement of Eeasons Therefor’’ and receipt 
of a correct copy thereof is hereby acknowledged this 
day of December, 1955. 

Federal Communications Commission 

Attorney for Appellee 
Benjamin Franklin Post Office Bldg. 
Washington 25, D. C. 


Order. 

Before: Washington, Circuit Judge. 

Counsel in the above-entitled case having appeared 
before Circuit Judge Washington for prehearing conference 
pursuant to Rule 38 (k) of the General Rules of this Court, 
and counsel having submitted their stipulation dated April 


5 


3, 1956, and the stipulation having been considered, the 
stipulation of the parties is hereby approved, and it is 

Obdebed that the parties proceed according to the stipu¬ 
lation and that this order and the stipulation dated April 
3,1956, be printed in the joint appendix, and, 

It appearing that appellant’s brief was lodged with the 
Clerk within the time fixed by the aforesaid stipulation, it is 

Fubtheb obdebed that the Clerk be, and he is hereby, 
directed to file appellant’s brief forthwith. 

Dated: April 4,1956 


Stipulation. 

It is hereby agreed by and among the parties that: 

1. Appellant shall file its main brief on or before March 
21, 1956. Appellee and Intervenor shall file their briefs 
on or before May 11, 1956. Appellant shall file its reply 
brief on or before May 26,1956. 

2. By order of January 5, 1956 in this case, the Court 
permitted reference to the record in Case No. 10951, RCA 
Communications v. Federal Communications Commission 
et al and further ordered that a duplicate of that record 
need not be filed herein. Accordingly, reference may be 
made to the printed joint appendix in Case No. 10951 in 
terms of the original pagination. Appellant will undertake 
to supply to the Court for its convenience three additional 
copies of the joint appendix in Case No. 10951. 

After the filing of the briefs in this case there will be 
printed and filed an additional joint appendix relating to 
the proceedings subsequent to Case No. 10951. Such supple¬ 
mental joint appendix will contain double pagination. The 
first series will be chronological and the other pagination 
will contain page references to the record filed herein. 
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3. The questions presented on the appeal of this case 
are as follows: 

Whether the Decision on Remand of the Federal 
Communications Commission is in conformity with the 
requirements of the mandate of the Supreme Court in this 
case and specifically: 

Whether the Federal Communications Commission, 
without making findings, based on facts of record, on 
the effect or reasonably anticipated effect of competi¬ 
tion, relied solely on its ‘general experience^ in stating 
that competition has had a beneficial effect in the inter¬ 
national telegraph industry and concluded that dupli¬ 
cative circuits on particular radio-telegraph circuits are 
in the public interest, and, if so, was such reliance 
error? 

“n. Whether the conclusion of the Federal Communi¬ 
cations Commission that duplicative circuits have had, and 
may have in the future, a beneficial effect on radio-telegraph 
communications generally is arbitrary and capricious, non- 
rational, and without support in the record. 

(a) Whether the Commission's findings warrant a 
conclusion that duplicative circuits would be desirable 
in the instant case. 

(b) Whether to the extent that the findings support 
the desirability of duplicative circuits, they are without 
support in the record. 

In the opinion of the Appjellant the following issue is 
also raised: 

“m. Whether the Commission committed prejudicial 
error by failing after remand to observe the procedure 
required under the Communications Act of 1934, the 
Administrative Procedure Act and the Commission’s regu¬ 
lations, in causing the omission of an initial decision.” 



Appellee and Intervener contend this issne is not raised 
and do not agree with the language of the issue as phrased. 

By s/ James E. Gbeeljet 
Counsel for 

i RCA Communications, Inc* 

I By s/ Eichakd E. Solomon 

Assistant General Counsel 
Federal Communications 
Commission 

! By s/ James J. Bjennedy 

Counsel for 
Mackay Radio and 
Telegraph Co., Inc. 

Before: Edgeeton, Chief Judge, in Chambers. 

Order. 

Upon consideration of the joint motion of appellee and 
intervener to extend the time for filing their briefs herein, 
and it appearing that no objections to said motion have 
been filed; and it further appearing that appellee’s and 
intervener’s briefs have been lodged with the Clerk within 
the time requested, it is 

Obdered that the Clerk be, and he is hereby, directed to 
file appellee’s and intervener’s briefs forthwith. 

It is PuETHER Ordered that the time for filing appel¬ 
lant’s reply brief be, and it is hereby, extended to and 
including June 2, 1956. 

Dated: May 21,1956. 

Before: 

Edgeeton, Chief Judge, in Chambers. 

Order. 

Upon consideration of appellant’s motion to postpone 
argument in this case and to extend the time to file its 
reply brief until June 23, 1956, and for an extension of 
time to file the printed joint appendix until July 23, 1956, 
and it appearing therefrom that appellee and intervenor 
will not file objections to said motion, it is 
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Obdeeed that the aforesaid motion be, and it is hereby, 
granted. 

Dated: June 8,1956. 

Before: Wilbur K. Miller, Acting Chief Judge, 

in Chambers. 

Order. 

Upon consideration of appellant's motion for an exten¬ 
sion of time within which to file the supplemental printed 
joint appendix herein, and it appearing that appellee and 
intervenor have consented to said motion, it is 

Oedeeed that the time for filing the supplemental printed 
joint appendix be, and it is hereby, extended to and includ¬ 
ing August 20,1956. 

Dated: July 24,1956. 

Mandate of the Supreme Court. 

UNITED STATES OF AMERICA, SS: 

The PKEsmENT of the United States of Ameeica, 

To the Honorable the Judges of the United States Court of 
Appeals for the District of Columbia Circuit, 

(SeaIj) 

Greeting: 

Whereas, lately in the United States Court of Appeals 
for the District of Columbia Circuit, in a cause 

between RCA Communications, Inc., Appellant, and Federal 
Communications Commission, Appellee, Mackay Radio and 
Telegraph Company, Inc., Intervenor, No. 10951, wherein 
the judgment of the said Court of Appeals, entered in said 
cause on the 6th day of November, A. D. 1952, is in the 
following words, viz: 

“This case came on to be heard on the transcript of the 
record from the Federal Communications Commission, and 
was argued by counsel. 

“On consideration whereof, it is ordered and adjudged 
by this Court that the decision and order of the Federal 
Communications Commission appealed from in this case 

9 




be, and it is hereby, reversed, and that this case be, and it is 
hereby, remanded to said Federal Commnnications Commis¬ 
sion for farther proceedings not inconsistent with the 
opinion of this Courtas by the inspection of the transcript 
of the record of the said United States Court of Appeals 
which was brought into the Supreme Court of the United 
States by virtue of writs of certiorari, agreeably to the 
act of Congress, in such case made and provided, fully and 
at large appears. 

And iwHEBEAS, in the present term of October, in the 
year of our Lord one thousand nine hundred and fifty-two, 
the said cause came on to be heard before the said Supreme 
Court, on the said transcript of record, and was argued 
by counsel: 

On consideration whereof, it is ordered and adjudged 
by this Court that the judgment of the said United States 
Court of Appeals in this cause be, and the same is hereby, 
vacated. 

And it is further ordered, that this cause be, and the 
same is hereby, remanded to the United States Court of 
Appeals for the District of Columbia Circuit with instruc¬ 
tions to remand it to the Federal Communications Com¬ 
mission for such disposition as is open under the opinion 
of this Court. 

June 8,1953. 

You, therefore, are hereby commanded that such pro¬ 
ceedings be had in said cause, in conformity with the opin¬ 
ion and judgment of this Court, as according to right and 
justice, and the laws of the United States, ought to be had, 
the said writ of certiorari notwithstanding. 

Witness, the Honorable Fred M. Vinson, Chief Justice 
of the United States, the ninth day of July, in the year of 
our Lord one thousand nine hundred and fifty-three. 

Harold B. Willey, 

I Clerk of the Supreme Court of the 

i United States. 

By H. W. B., 
Deputy. 
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Order on the Mandate of the Supreme CourL 

UNITED STATES COURT OF APPEALS, 
Poe The Distbict op Colttmbia. CmcuiT. 


No. 10,951 


April Term, 1953 


BOA CoMMTJHlCATIOHS, IhO., 

Appellant, 

V. 

Fedeeal Commttnications 
Commission, 

Appellee, 

Mackay Radio and Telegeaph 
Company, Inc., 

Intervenor. 


Before: 

Edgeeton, Pbettyman, and Bazelon, 

Circuit Judges. 

This case came on for consideration on the transcript 
of the record from the Federal Communications Commis¬ 
sion and on the mandate of the Supreme Court of the 
United States. 

On consideration whereof, it is ordered by the Court 
that the judgment of this Court entered herein November 
6,1952, be, and it is hereby, vacated and set aside; and 

It is further ordered and adjudged by the Court that, 
pursuant to the mandate of the Supreme Court, this case 
be, and it is hereby, remanded to the Federal Communica¬ 
tions Commission for such disposition as is open under 
the opinion of the Supreme Court in this case. 

Per Curiam. 

Dated: July 30, 1953 
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Order for Further Hearings. 

BEFOBE THE 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Mattftr. 

of 

Maceay Radio and Telegbaph Com¬ 
pany, Inc. Applications for radio¬ 
telegraph circuits between the 
United States and Finland, Por¬ 
tugal, Surinam, and The Nether¬ 
lands. 


At a session of the Federal Communications Commis¬ 
sion held at its offices in Washington, D. C. on the 1st day 
of March, 1954, the Commission haring under considera¬ 
tion; 

(a) The record of the proceedings herein; 

(b) Its decision herein released February 23,1951; 

(c) The decision of the United States Supreme 
Court issued on June 8, 1953, {Federal Communica¬ 
tions Commission v. RCA Communications, Inc. 346 
U. S. 86); 

(d) The Order of the Court of Appeals for the Dis¬ 
trict of Colximbia Circuit herein dated July 30, 1953, 
remanding the case to the Commission *^for such dis- 
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position as is open nnder the opinion of the Supreme 
Court in this case”. 

(e) The Petition of Mackay Radio and Telegraph 
Company, dated August 3, 1953, for Reconsideration 
and Supplement of the Commission’s Decision upon 
Remand from the United States Supreme Court; 

(f) The Answer of RCA Communications, Inc. to 
the above Petition of Mackay Radio and Telegraph 
Company, dated August 13, 1953; 

(g) The Reply of Mackay Radio and Telegraph 
Company to the Answer of RCA Communications, Inc. 
dated August 21, 1953; 

(h) The transcript of oral argument held herein on 
February 8, 1954; 

It Appeabing, That, after considering all of the evidence 
of record, and the other pleadings set forth above in light 
of the aforementioned decision and mandate and after 
reviewing the oral argument herein, the Commission is 
of the opinion that it would serve the public interest and 

5073 

be helpful to the Commission to have available current data 
in the matter before arriving at a decision herein par¬ 
ticularly in view of the fact that the resolution of the issues 
herein involves important decisions with respect to matters 
of both policy and fact and since more than five years have 
elapsed from the time the record herein was closed; 

It is oedeeed. That further hearings shall be held herein 
for the following purposes: 

(a) To obtain current data regarding the operating 
practices employed by and the facilities presently avail- 
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able to each respondent carrier to provide telegraph 
service between the United States, on the one hand, and 
overseas and foreign points, particularly Portugal and 
The Netherlands, on the other hand; 

(b) To obtain current data regarding the use of 
frequencies by each respondent carrier to provide tele¬ 
graph service to Portugal and The Netherlands; 

(c) To obtain current data with respect to each new 
communications service instituted between the United 
States, on the one hand, and Portugal and The Nether¬ 
lands, on the other hand, by each respondent carrier 
since the close of the record herein in 1948 together 
with the revenues derived therefrom; 

(d) To obtain data with respect to the volume of 
message traffic (in words and messages) and the types 
of non-message communication service as well as the 
revenues resulting from each such service provided 
between the United States, on the one hand, and 
Portugal and the Netherlands, on the other hand, by 
each respondent carrier for each of the years from 
1947 through 1953, inclusive; 

(e) To obtain data with respect to the costs pro¬ 
perly attributable to and the net operating revenues 
resulting from message telegraph service and each type 
of non-message communication service provided by 
each respondent carrier between the United States, on 
the one hand, and Portugal and The Netherlands, on 
the other hand, for each of the years 1947 through 1953, 
inclusive; 

(f) To obtain data with respect to the total volume 
of message traffic (in words and messages) and the 
types of non-message communication service as well as 
the revenues resulting from each such service provided 
by each respondent carrier between the United States 


14 


5074 


and all foreign and overseas points for each of the 
years from 1947 through 1953 inclusive; 

5074 

(g) To obtain current financial data for each 
respondent carrier including an annual income state¬ 
ment and a year-end balance sheet for each of the years 
1947 through 1953, inclusive; 

(h) To obtain data with respect to the volume of 
international airmail and telephone traffic between the 
United States, on the one hand, and Portugal and The 
Netherlands, on the other hand, for each of the years 
1947 through 1953 inclusive to the extent available; 

(i) To obtain such other revenue and cost data as 
are pertinent to a proper decision herein in the light 
of the aforementioned Supreme Court decision, pro¬ 
vided, however, that any party respondent proposing 
to submit such data shall indicate the nature and extent 
thereof at the pre-hearing conference provided for 
herein; 

It is fttetheb oedebed. That Mackay Eadio and Tele¬ 
graph Company, the applicant herein. All America Cables 
and Eadio, Inc., The Commercial Cable Company, ECA 
Communications, Inc., and The Western Union Telegraph 
Company are named parties respondent herein; 

It is fubthee oedebed. That there shall be a pre-hearing 
conference at a time and place to be fixed by the Hearing 
Examiner for the purpose of considering what actions may 
be taken or agreements reached to expedite the further 
hearing herein; 

It is fttetheb oedebed. That the hearings shall be held in 
these proceedings at the offices of the commission at Wash- 
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ington, D. C. to begin at 10:00 A. on the 5th day of April 
1954, and that Annie Neal Huntting is assigned to preside 
at sndbi hearings; 

It is fukthee ordered, That, since due and timely execu¬ 
tion of the Commission's functions imperatively and 
unavoidably require it, the Hearing Examiner shall certify 
the record to the Commission without preparing either a 
Recommended or Initial Decision herein. 


Federal Communications Commission* 


I 


Released: March 3,1954 


Mary Jane Morris 
Secretary 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 
Whereupon, 

Bertram B. Tower 

called as a witness on behalf of Mackay Radio and Tele¬ 
graph Company, Inc., having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. Kennedy: 

Q.i Will you please identify yourself for the record? A, 
My name is Bertram B. Tower and I am vice president 
and comptroller of American Cable and Radio Corporation 


* Dissenting Statement of Commissioner Lee in which Commis¬ 
sioner Webster Concurs. 

We dissent to the action setting farther hearings. We believe 
this will merely further delay a matter already too long unresolved. 
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and its subsidiaries, Mackay Radio and Telegraph Com¬ 
pany, the Commercial Cable Company, and all America 
Cables and Radio, Inc. 

• ••••• 


5311 

Q. Testimony has been given with regard to paragraphs 
A and B of the Commission order by the Commission and 
by Mr. Spangenberg. With respect to Paragraph C, which 
requests information regarding new communication ser¬ 
vices instituted between the United States on the one hand 
and Portugal and Netherlands on the other hand by each 
respondent, do you have any statement regarding this item 
of the order. A. Yes. I can state that since the date of the 
close of the record of this Docket in 1948, neither Mackay 
Radio, Commercial Cable, nor All America Cables have 
instituted new communication service or services between 
the United States and those two points. 

Of course, Mackay did open message telegraph service 
upon authorization by the FCC on March 12, 1951 with 
Portugal, and June 19, 1951, with The Netherlands. 

Q. Only message service? A. Yes, sir. 

• ••••• 

5347 

Whereupon, 

Thompson H. Mitchell 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 
By Mr. Hawkins: 

Q. Will you state your name and position with BOA 
Communications? A. My name is Thompson H. MitchelL 
I am President of RCA Communications. 
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Q. I believe yonr background, experience and qualifica¬ 
tions as of the date of the last hearing are set forth begin- 
ing on page 415 of the transcript in this proceeding. Would 
you please bring the record up to date in this respect? A. 
I continued in my position as Executive Vice President 
until I assumed the office of President of RCA Communica¬ 
tions on April 1, 1953, the position which I now hold. 

Q. Will you bring the record up to date on the world¬ 
wide operations of RCA Communications? A. In addition 
to our radio stations and operating facilities at New York, 
San Francisco, and our overseas stations in Puerto Rico, 
Hawaii, the Philippines, Haiti, Dominican Republic, Okin¬ 
awa and Tangier, my company established in 1951 a new 
radio telegraph and telephone station at Agana, Guam. 
Public Offices are maintained in New York, Washington 
and San Francisco as well as the overseas locations where 
radio stations are operated. 

Q. Will you relate the types and classes of services 
rendered by RCA Communications? A. We furnish all 
classes of message service with all overseas points to which 
service is available to the United States. We render as 
well program transmission and reception, radiophoto, 
multiple address press, leased radio channel, conference, 
international teleprinter exchange or 

5349 

TEX services, with foreign and overseas points. In addi¬ 
tion, we provide telephone service from our stations in the 
Philippines, Guam, Okinawa, and Hawaii. 

Q. What are the basic operating policies and objectives 
followed by RCA Communication in rendering public serv¬ 
ice? A. Our basic operating policy and objectives are to 
provide for all telegraph users the best possible service at 
the lowest reasonable cost We seek to do so: (1) by 
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continued research and development with respect to new 
equipment and techniques in the radio telegraph art. My 
company alone has spent, including royalty and other 
charges for services, of the comprehensive RCA laboratories 
division, $3,400,000 for this purpose since World War IL 
This $3,400,000 is in addition to the cost of operating our 
own engineering department. (2) By the procurement and 
installation of the latest available equipment on our radio 
circuits. My company has spent $11,500,000 in this respect 
since World War n. (3) By continued studies in frequency 
utilization and in the development of techniques for more 
efficient use of frequencies. One of the outstanding exam¬ 
ples of frequency conservation is our multiplex method. 
Mr. Muller will testify in further detail as to our attain¬ 
ments in this field. 

(4) By continued study, pioneering, and development of 
more efficient traffic handling methods. Our semi-automatic 

5350 

system which eliminates manual processing is only one 
illustration. We are continuing and intensifying our studies 
in this field and have been working on a system for fully 
automatic switching over our radio circuits. 

(5) By the continued pioneering and development of 
new types or radio services, in order to provide the best 
possible service to telegraph users my company has devel¬ 
oped in the postwar period such new services as TEX, 
leased radio channel and conference services. We have 
continued our pioneering in the program transmission and 
reception and radiophoto field. Our Vice President in 
Charge of Commercial Activities, Sidney Sparks, is directly 
charged by organizational general orders of my company, 
with continued development of new services to better serve 
the public and to meet all needs. 
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(6) By maxininm efficiency and economy in the utiliza¬ 
tion of our personnel and facilities our Vice President in 
Charge of Operations, Thomas D. Meola, is specifically 
charged with the responsibility of insuring that our districts 
operate in such a manner. 

(7) By maintenance of all operating costs at the lowest 
reasonable level consistent with service obligations our Vice 
President and Controller, Lon A. Cearley, together with 
other members of his Cost Control Committee, is specifi¬ 
cally charged with the responsibility of reviewing all oper¬ 
ating costs, analyzing operations activities, practices, and 
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procedures, which account for these costs and reduction of 
costs to the maximum extent permitted consistent with 
public service obligations. 

The foregoing are merely illustrative, and other 
examples could be cited. Mr. Muller will give further 
detail with respect to the actual operations in these respects, 
particularly in service with the Netherlands and Portugal. 

Mr. Kennedy: If you will pardon me a minute: Madam 
Examiner, I hate to interrupt Mr. Mitchell’s reading of 
his last answer, as well as probably one or two preceding 
answers. It was my understanding from the Commission’s . 
order that the Commission only desired certain information 
which it enumerated in items listed in the order. 

As I hear Mr. Mitchell he is reviewing the desires and 
accomplishments and the ambitions and so forth of his 
company in the past as well as what it is trying to accom¬ 
plish in the future. There is much of what he is saying 
that I see no relevancy to the issues that the Commission 
has related here. When a witness is reading a statement 
it is very difficult to butt in and stop him here and there 
and yonder, and I don’t want to do that, but I would like 
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to reserve the right, before the conclusion of this proceed¬ 
ing, to move to strike any material that I think is not 
responsive to the Commission's order. 

The Presiding Officer: I think probably that would be 
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the best way to handle this written statement, if that is 
agreeable with the parties. 

Mr. Hawkins: All right. May we proceed? 

The Presiding Officer: You may proceed. 

By Mr. Hawkins: 

Q. What are the limitations on the implementation of 
your company’s basic policy and objectives? A. Before 
answering that question I should like to point out that we 
think our basic policy and objectives best serve the public 
interest in the maintenance of rapid and efficient world-wide 
radio service at a reasonable cost. We understand this to 
be our national policy stated in Section 1 of the Communi¬ 
cations Act. Naturally, the limitations on the implemen¬ 
tation of our policy and objectives are essentially financial 
We can spend only so much money for research and devel¬ 
opment, only so much money for the procurement and 
installation of the latest available equipment, only so much 
money for new techniques. 

As our revenues are diluted or reduced, we naturally 
do not have the funds with which to carry on these impor¬ 
tant activities. Further, when our policies and objectives 
are related to individual circuits the matter appears in 
clear focus. Where a particular radio circuit is of limited 
volume, and the limited revenue is further diluted by a 
duplicate circuit, the result is inevitable. Dilution of 
revenue 
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naturally imposes a limitation as to the amonnt of money 
that we have to spend for the development of new equip¬ 
ment for snch a circuit and the procurement of such equip¬ 
ment to serve the public interest. 

We operate as a private enterprise, not subsidized by 
the government, and new equipment and techniques must 
naturally be applied where feasible and where they will 
furnish the greatest financial return. By this I do not 
mean to imply that we disregard the needs of users who 
require service to the small volume points. It merely means 
that a circuit, with its revenue diluted, may have to be 
operated without the benefit of some of our latest techniques 
and equipment, such as the electronic multiplex system or 
the AEQ signal clearing system or other advantages. 

In the implementation of our basic policy and objectives, 
we are also naturally opposed to any action which runs 
counter to the public interest objectives or the best possible 
service at the lowest reasonable cost to the public. For 
these reasons we oppose a grant of the Mackay applica¬ 
tions for duplicate circuits with The Netherlands and 
Portugal. We feel quite strongly that the authorization 
of such circuits clearly does not serve the public interest 
and tends to impair the maintenance of the best possible 
service at the lowest reasonable cost to the public. 
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Q. Will you briefly describe radiophoto service? A. 
Pictures or other material not easily converted to tele¬ 
graph message form are transmitted by means of this ser¬ 
vice. 

In general, any printed, typed or handwritten matter, 
drawings, or photographs are suitable for transmission. 
During 1953, a marked increase in the public use of our 
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radiophoto facilities resulted in raising income from this 
service 42 percent over the previous year. 

Eadiophoto is now established as a valuable service to 
the international business community. Prior to World 
War n, only five percent of ROA radiophoto was sent by 
commercial firms; today that volume has increased to more 
than 35 percent. 

At present, we operate 39 radiophoto circuits. 

Q. Will you please describe program transmission 
service? A. Program transmission service offers facilities 
for the exchange of live broadcast studio and press pro¬ 
grams between the United States and foreign points. 
Through this service, programs originating in foreign 
studios are received by RCA Communications for American 
broadcasting networks and others for broadcasting to the 
public. 

Similarly, American programs are transmitted overseas 
to foreign broadcasting agencies. We operate thirty pro¬ 
gram circuits. 

Q. Did RCA develop program transmission service? 
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A. Yes, we did. From experimental beginnings in 1925, 
program transmission service has grown because of con¬ 
tinued research and application by RCA. We consider it 
a valuable public service, particularly with the growth of 
radio and television in the United States. 

Q. Will you please describe Teleprinter Exchange 
Service, commonly known as TEX? A. TEX is our latest 
development in international radio-telegraph service. This 
new service provides direct connections, on the one hand, 
between the offices of private tie-line customers of RCA 
Communications in New York and Washington and others 
who have direct lines to our central radio office, and, on 
the other hand, with the offices of their European associates 
who are subscribers of the European Telex system. 
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The European Telex system is similar to the American 
domestic teleprinter service, known as TWX. 

Q. What are the advantages of TEX service to the 
customer? A. Our TEX service provides all of the advan¬ 
tage on an international basis of the domestic TWX 
service. International users can engage in two-way tele¬ 
printer communications with associates overseas as easily 
as they do with associates in other cities in this country. 

Information can be imm ediately confirmed and the cus¬ 
tomer retains a written record of the transaction. We have 
discovered that TEX service fulfills a genuine need for many 
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international businessmen and governments. 

It is our opinion that TEX service closely approaches 
the ideal communications service, since intermediate proc¬ 
essing of the message is eliminated, the parties are in 
direct two-way contact, and a written record of the transac¬ 
tion is available. 

TEX channels are operated with European countries— 
Holland, Germany, Belgium, Denmark, England, Luxem¬ 
bourg, France, Switzerland, Norway, Sweden, Finland, 
Spain and Portugal, also Honolulu and Belgian Congo. 

Our European TEX calls are handled over direct cir¬ 
cuits with Netherlands, France, Germany, Switzerland, and 
Belgium, and via these circuits with other countries. 

Q. Has TEX service been extended recently? A. Once 
the service is established, with suitable switching equip¬ 
ment calls can be handled wherever a teleprinter network 
exists. Recently we linked cities of three continents via 
TEX. Tests were held last month linking Caracas, Vene¬ 
zuela, with New York, Washington, Amsterdam, London, 
Paris, Stockholm, Frankfurt-Main, Bern and Madrid. 

These calls were routed via New York. I cite this 
merely to illustrate our objectives in rendering a better 
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communications service and what we seek to do for the 
public provided our revenues permit. 

Q. What made TEX service possible? 
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A. Pioneering and development of new techniques and 
equipment. TEX is provided by my company only over 
what we regard as our finest multichannel radio circuits. 

These circuits are equipped with the latest ARQ signal 
clearing devices. The quality of telegraph service over 
such circuits is superior to that provided by any other 
method of radio-telegraphy yet developed by the radio art 
and in service. But for these solid circuits TEX would 
not he feasible as it is now provided. All of our European 
TEX circuits are equipped with ABQ signal clearing equip¬ 
ment. 

Q. What action has your company taken to obtain the 
advantages of the latest technical developments in the radio¬ 
telegraph art? A. Under its license agreement with Radio 
Corporation of America, my company is entitled to use the 
inventions in the radio field suitable for public service 
communications that RCA has developed through its exten¬ 
sive Laboratories Division or has the right to license. 

My company is also entitled to obtain technical informa¬ 
tion from RCA, developed by the RCA Laboratories, useful 
in the rendition and improvement of radio service. 

In addition, a special laboratory for radio communica¬ 
tion system research, headed by our Vice President in 
Charge of Research and Development, Dr. H. H. Beverage, 
is closely geared to the technical functions of my company. 
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This laboratory has three principal divisions: first, a 
radio transmission laboratory located at Rocky Point, New 
York; second, a radio receiving laboratory located at River- 
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head, New York; and third, a terminal facilities laboratory 
located at 66 Broad Street, New York. 

The engineering department of EGA Communications, 
headed by our Vice President and Chief Engineer, David 
S. Eau, 'conducts development work, test work, application 
and construction work. 

Our Vice President, Chester W. Latimer, who is, I think, 
among the most eminently qualified engineering personnel 
in the industry, is our Chief Technical Consultant. 

These groups of engineers work closely together and 
seek to i develop and pioneer to the maximum extent per¬ 
missible within the resources available to us new techniques 
and new equipment for the rendition of the best possible 
radio service. 

Q. Will you briefly bring the record up to date on some 
of the developments and improvements of your company 
in the fields of equipment and techniques of operation? A, 
At pages 451 to 456 of the transcript, I described our semi¬ 
automatic system of operation. To summarize briefly, this 
system enables us to eliminate time-consuming letter by 
letter reprocessing of traffic at each relay point. Wherever 
possible, messages are received in reperforated tape form, 
and this tape is used to key automatic tape transmitters for 
retransmission of the messages. 
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We xmdertook a major conversion of our circuits from 
Morse to automatic tape transmission and reception—a 
system which has proved its ability to handle heavy traffic 
loads, speed service, and sustain the accuracy of the initial 
processing of traffic. 

At present, virtually all of our major circuits have been 
converted to this new method of operation. More than 90 
percent of our messages in and out of the continental United 
States are handled by this modern technique. Conversion 
of the few remaining circuits is continuing. 
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Another major improvement further developed since 
the last hearing is multiplexing. At page 437 of the tran¬ 
script, I referred to the TOM system, sometimes called 
AEQ signal clearing equipment. This is an important 
development in the art which was made possible through the 
pioneering efforts of RCA Communications in cooperation 
with The Netherlands PT&T. 

ARQ equipment involves a number of electronic devices 
which collectively reject imperfect signals and effect 
retransmission, also automatically, of these signals until 
they are received perfectly. 

In addition to its great contribution to the accuracy of 
modem radiotelegraph service, ARQ equipment has also 
made practicable RCA^s TEX service. 

ARQ equipment employs the RCA seven-unit code, 
invented by Mr. John B. Moore of RCA Communications, 
over the radio 
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path, with automatic conversion to five-unit code for ter¬ 
minal handling. 

Our experience has been that ARQ equipment materially 
reduces mutilations during both good and bad propagation 
periods of normal operations. We believe that ARQ is one 
of the most significant advances in the radiotelegraph art. 

Q. How about recent developments in the multiplex 
field? A. Multiplex is another field in which great advances 
have been made since the last hearing. RCA engineers 
have developed an all-electronic system. This system is 
less costly to operate and to maintain. It relies on elec¬ 
tronic rather than mechanical techniques. 

Multiplex increases the traffic handling potential of 
radio circuits without using additional frequencies. During 
1953, all transpacific circuits previously operated by 
mechanical multiplex methods were converted to electronic 
operation. 
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Pacific circuits operated by the electronic method are 
circuits with Japan, the Philippines, and Hawaii. New 
electronic equipment has also been installed on circuits with 
Switzerland, Germany, and Venezuela. 

Q. What has been done in the sub-channelling field! 
A. In addition to the multiplexing of circuits to provide 
four sixty-word per minute channels, our engineers have 
developed equipment and techniques to subdivide each of 
these sixty-word per minute channels. Fractional speed 
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channels of 15, 30, or 45 words per minute can be provided. 

This development is of particular benefit to certain types 
of users who require leased channel service but do not need 
a full 60-word per minute channel. 

We have certain users who now lease sub-channels, 
and we are currently establishing for one user a leased 
channel network of 15-word per minute channels linking 
San Francisco with three points in the Pacific area. The 
circuits over which we shall provide this service are 
equipped with our new all electronic multiplex system. 

Q. Are there any other significant recent developments 
in equipment and operating techniques? A. Yes, I will 
merely mention a few more briefly and Mr. Muller will 
elaborate on them in his testimony. 

1. Our new single sideband frequency transmitting 
system effects' substantial economies over normal single 
sideband systems; 

2. *Our arrangement commonly called “Simulated 
Single Sideband^’ has enabled us to achieve the maximum 
utilization of the limited frequency space assigned to us 
and provides high peak power output to the antenna for 
multiple channel transmission. 
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3. A microwave relay system between the central radio 
oflBce in New York and our overseas transmitting and receiv¬ 
ing stations on Long Island is being test-operated at the 
present 
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time. The microwave equipment will result in fewer out¬ 
ages than is experienced with low quality control lines and 
will reduce our operating costs; 

4. We are presently installing in the New York area 
a wholly new automatic private teleprinter concentrator 
system. This will result in even faster and better service 
to telegraph users; 

5. We are using automatic answer-back devices on 
private tie-line teleprinter equipment installed in the offices 
of our customers. This equipment permits us to deliver a 
message even though the printer in the customer’s office 
is unattended, as is usually the case during the evening 
and early morning hours. 

These are only a few of the steps we are taking to assure 
that our customers will fully obtain the benefits of the 
latest developments in the radiotelegraph art and the best 
possible service. 

Q. What effect does the licensing of duplicate circuits 
have on your company and its ability to provide the best 
possible service at the lowest reasonable cost? A. Natu¬ 
rally where duplicate radio circuits have the effect of divert¬ 
ing my company’s revenue—as in the case of duplicate 
circuits with Netherlands and Portugal—our ability to 
develop the service, apply the latest techniques and equip¬ 
ment, and to maintain a high quality service at the lowest 
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reasonable cost is impaired. 

The maintenance of my company’s plant and facilities 
at the highest possible level of technological progress is an 
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expensive undertaking, as I have illustrated at the outset of 
my testimony. 

One fundamental principle is involved in this field. It 
is at the root of the circuit licensing question. Once a 
radio circuit is established, it is capable of handling a large 
volume of traffic. 

The equipment and personnel for the circuit are essen¬ 
tially the same whether the circuit is loaded or idle 90 
percent of the time. Therein is the particularly damaging 
effect of a duplicate circuit; diversion of revenue leaves my 
company with the full cost of continuing to maintain its 
facilities and service, a most uneconomic and wasteful 
result. 

It is also mathematically self-evident that such a condi¬ 
tion creates the need for higher rates which the public must 
in the long run bear. 

Q. Do you have any further comment particularly with 
respect to The Netherlands? A. We consider our circuit 
with Netherlands one of the finest and most modem radio 
circuit in the world. It is equipped with multiplex and 
automatic signal clearing equipment, and we are able to 
subdivide these channels into fractional speed channels. 
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A large part of the traffic with The Netherlands is of 
a commercial nature and we are in a position, with the 
facilities and personnel at our disposal, to render prompt 
and accurate service for all users. 

As Mr. Muller will show, my company is able to provide 
all requirements of the public for all types of service with 
The Netherlands. There is absolutely no requirement or 
need for a Mackay duplicating circuit. 

Mr. Kennedy: May I add what that is in response to. 
I just want to be illustrative to my objection in the begin¬ 
ning. 
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i Mr. Hawkins: Do you mean the last sentence? 

Mr. Kennedy: I mean the last half hour. 

Mr. Hawkins: I thought we were going to go through 
the testimony? 

Mr. Kennedy: I am not objecting any more at this point 
but I would like to ask, if you can answer that, what item 
it is in response to. 

Mr. Hawkins: The Commission specifically says that 
i there are important decisions with respect to matters of 
both policy and fact involved in this case and it ordered 
this hearing for the purpose of bringing the record up to 
date. 

The testimony which Mr. Mitchell has been giving is in 
response to what is the obvious general desire of the Com- 
! mission to have a current record bearing on these important 
issues of policy and fact. There are specific issues in A 
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for example as to the operating practices and facilities 
employed by the company. 

B concerns frequencies, C concerns all types of services, 
i and that is what we have been talking about here. 

I Mr. Kennedy: And that is your response to the question 

as to his testimony on the advisability of competition, is 
that it? lam not objecting any more than I did before but 
I just wanted to get a little bit of an idea so that I can make 
my motion later with some degree of intelligence as to what 
the objection is. 

! Mr. Hawkins: I might say we are practically through. 
We have got about two more pages of testimony. 

Mr. Kennedy: 0. K. 

’ Mr. Mitchell: (Continuing) As Mr. Cearley will show 
in detail, my company is incurring substantial losses in 
T>an<^1iTig message traffic. Netherlands is a marginal circuit 
It has become more so as a result of the temporary duplica¬ 
tion of operations by Mackay. 
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Obviously "we can continue onr policy and objectives of 
maMng available the latest and most modem eqnipment for 
service with The Netherlands only if revenue and earnings 
are adequate. 

Mn Muller will show in detail how lack of funds is now 
limiting my company's ability to improve service. To what 
he will show by specific examples, I merely desire to add 
that 
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the economic trend is inevitable that a misplaced applica¬ 
tion of a policy of uneconomic radio circuit duplication with 
such points as Netherlands and Portugal will not, in our 
judgment, result in the best possible service for the public 
at the lowest reasonable cost. 

I can think of no more succinct statement of the inevi¬ 
table result than what the applicant's affiliated company 
said to this Commission a few years ago: 

“... Would any sensible man think that for the sake of 
getting competition we would do well to have a second com¬ 
pany operating between the same points, providing greatly 
excessive capacity with the result of causing both com¬ 
petitors to do business at a loss? In the long run the ser¬ 
vice and the public would both suffer.’’ 

That is from the Brief of All America Cables and Radio, 
Inc., of March 27,1939, in FCC Docket No. 5390-2. 

Mr. Kennedy: May I ask a question? Is that the Quito 
case? 

Mr. Hawkins: Yes. 

Mr. Kennedy: And the competing circuit was granted? 

Mr. Hawkins: The record would show if that is the 
case. It is the Quito case. 

A. (Continuing) I think recent testimony of the appli¬ 
cant’s president. Admiral Ellery W. Stone, in the Western 
Union* divestment case very clearly shows the point which I 
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have tried to make. 

Admiral Stone testified, at page 1445 of the transcript 
in Docket No. 10151, as follows: 

“. . . when yon have wastefnl duplication of facilities 
because there is, naturally, a minimum that each company 
must have, then you have essentially an economic waste, 
which is why in this country I think it is reasonable to say 
although we believe in free enterprise and have led the 
world, I daresay, in insisting on competition, nevertheless 
in the public utilities field we have not inconsistently 
embraced the philosophy that a regulated monopoly may 
serve the public interest better than merely the principle 
of competition.’^ 

Q. How about the circuit with Portugal? A. We desire 
to apply the most modem technical developments to the 
circuit with Portugal. For example, as Mr. Muller will 
mention, Portugal is interested in the installation of multi¬ 
plex and ARQ equipment on the New York-Lisbon circuit 
and direct TEX service between the United States and 
Portugal. 

However, Mr. Cearley’s exhibits will show that we are 
already incurring substantial losses on the circuit with 
Portugal. The volume of traffic to Portugal is small and 
duplication by Mackay has further diluted the available 
revenue. The installation of multiplex equipment is expen¬ 
sive. We would like to install multiplex and ARQ equip¬ 
ment on the circuit. 
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There is a limit to the capital expenditures which can 
be made for a circuit with small traffic volume, and the 
dilution of the traffic caused by duplicate circuits greatly 
aggravates the problem. 
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Mr. Hawkins: Madam Examiner, I wonld like to say 
at this point that Mr. Mitchell has only one exhibit which 
I ask to have marked for identification as Exhibit No. 247. 
It is a graph of one page entitled “EGA Commnnications, 
words—^handled by all carriers which originated in, ter¬ 
minated in, and transited the United States.” 

(THE DOCUMENT EEFEREED TO WAS MARKED 
AS EXHIBIT 247 FOR IDENTIFICATION.) 

Mr. Hawkins: What does Exhibit 247 show? A. Exhibit 
247 shows the downward trend in message telegraph traffic. 
Therefore, we consider this a particnlarly inappropriate 
time for the authorization of duplicate circuits. Such cir¬ 
cuits do not generate any new telegraph traffic but merely 
increase the capital investment and operating expenses of 
the carriers and thereby dilute the earnings of the entire 
industry. 

Mr. Hawkins: That is all we have of this witness. 

• ••••• 
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Whereupon, 

John H. Muller 

called as a witness on behalf of RCA Communications, Inc., 
having been first duly sworn, was examined and testified 
as follows: 

• ••••• 
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Direct Examination 
By Mr. Porter: 

Q. Will you state your name and position with RCA 
Communications? A. My name is John H. Muller and I 
am Vice President in Charge of the New York District. 

• ••••• 
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Q. Did TEX service develop rapidly! A. Yes. The 
Netherlands Administration arranged to handle Telex calls 
to other European countries through the Am sterdam Telex 
Exchange. 

During the years 1950, 1951 and 1952, TEX service via 
Amsterdam was furnished by RCA Communications with 
Germany, Denmark, Belgium, The United Eangdom, Lux¬ 
embourg, Finland, Sweden and Norway. 

To permit expansion of this service, we first inaugu¬ 
rated the operation of a two-channel Multiplex with Para¬ 
maribo in June 1951. One of the channels is automatically 
relayed to the Netherlands, and the other channel termin¬ 
ates at Paramaribo, but is available for tape relay to The 
Netherlands, if required. 

In September 1951, we began the operation of a second 
four-channel Time Division Multiplex between New York 
and Amsterdam. All of the channels normally operated 
with the Netherlands are equipped with the ARQ equipment 
which has been mentioned by 
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Mr. Mitchell. This equipment assures a high quality of 
service and has made TEX a practical possibility. 

• ••••• 
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Q. Will you explain the services which are available to 
the public over the RCA Communications circuits with 
The Netherlands! A. In addition to regular message 
service of all classes, we provide teleprinter exchange 
service commonly known as TEX, and leased radio chan¬ 
nel service with The Netherlands. 

• ••••• 
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By Mr. Porter: 

Q. What does Exhibit No. 251 showt A. It shows the 
traffic handling potential of the RCA Conunnnications cir¬ 
cuits with The Netherlands. The source of the statistics 
and any assumptions underlying the computations are 
fully explained in the footnotes to the exhibit. 
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Q. Will you explain why one column of the exhibit, 
Colunm B, indicates that two and one-half channels are 
available for message service with The Netherlands and 
another column, Column A, indicates that nine and one-half 
channels are available. A. At present there are two and 
one-half channels which are not being used for TEX or 
leased channel service and therefore are available for use 
in handling message traffic with The Netherlands. The 
half-channel is the second channel of the two-channel 
multiplex terminating at Paramaribo. The traffic on this 
channel originating or terminating in Surinam is extremely 
light and therefore at least half of the channel is readily 
available for tape relay to Amsterdam. 

Q. Why was the figure of nine and one-half channels 
also used? A. Because nine and one-half channels are 
potentially available for handling public message traffic 
with The Netherlands. We recognize that public message 
traffic takes precedence over any of our special services. 
Our TEX and leased radio channel tariffs specifically pro¬ 
vide that we reserve the right to discontinue these services 
if they should operate to the detriment of our point-to-point 
message telegraph service. The tariffs also provide that in 
the event of a shortage of facilities, our point-to-point 
message telegraph service takes precedence over our special 
services. Therefore, the capacity 
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of all of the channels is potentially available for the handling 
of message traffic. 

Q. Could RCA Communications handle all of the Mackay 
traffic with the Netherlands? A. Yes, it could handle not 
only the Mackay traffic, but all the telegraph traffic with 
the Netherlands, as the exhibit shows. 

Q. Could RCA Communications handle the traffic now 
handled by both Mackay and RCA Communications without 
jeopardizing its present speed and quality of service? A. 
The entire Mackay telegraph load could be absorbed without 
any degrading effect on the speed or quality of service. For 
example, during a typical peak hour in the eastward direc¬ 
tion we now handle about 45 messages. Based on the size 
of the total Mackay load, as compared to our own, and on 
the reasonable assumption that the distribution of their 
traffic by the hour would approximate our distribution, the 
absorption of their load during this busy hour would add 
no more than ten to twelve messages. This could be handled 
by RCA Communications without jeopardizing our service 
in any way. 

Q. Would it be necessary to employ any additional 
personnel to handle the Mackay traffic load with the Nether¬ 
lands? A. No, it would not. 

Q. Would RCA Communications be obliged to forego 
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special services such as TEX and leased channel service 
with the Netherlands if it handled all the Mackay traffic 
with the Netherlands? A. No, we could handle the Mackay 
traffic and continue to render our spedal services. 

• ••••• 
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By Mr. Porter: 

Q. Mr. Muller, I would like to discuss the equipment 
employed on the circuit with the Netherlands. Mr. Mitchell 
has described briefly the RCA system of multiplexing. Will 
you describe this in greater detail? A. The basic RCA 
system is a Time Division Multiplex. It can be used either 
on a four or two channel basis. The system divides the 
total available circuit time equally among the number of 
channels set up on the terminal equipment. Each of the 
channels in sequence takes over control of the transmitter. 
The time interval used for the transmission of two or four 
characters is the seime as that normally utilized for the 
transmission of one character in a solo operation. This 
makes full transmitter power available to each channel and 
results in a substantial saving of frequency space. RCA 
Communications also uses a frequency division multiplex 
system. This is commonly called tone-telegraph multiplex¬ 
ing and is associated with single sideband transmission. I 
shall return to this subject later in my testimony concern¬ 
ing frequency problems and point out that the most efficient 
arrangement can be obtained by a combination of Time 
Division Multiplex superimposed on frequency division 
tone channels. 

Q. Mr. Muller, will you explain Exhibit No. 254? 
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A. Exhibit 254 is a true and accurate copy of excerpts of an 
article from the IT&T technical journal “Electrical Com¬ 
munications,’’ Volume 29, March 1952. This article explains 
the multiplexing methods used by the applicant in thi^a 
proceeding, Mackay Radio. 

Q. Will you compare the RCA and Mackay systems of 
multiplexing? A. The RCA multiplexing methods con¬ 
serve far more frequency spectrum space than the tech¬ 
niques used by Mackay. The RCA time division four- 
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channel mnltiplex, when nsed with frequency shift keying 
utilizing a shift of 400 cycles, occupies a frequency band 
width of less than 600 cycles, or 6/10 of one kilocycle. The 
Mackay two-channel multiplex, commonly called TWIN- 
PLEX, occupies a bandwidth of greater than 1200 cycles or 
1.2 kilocycles. Mackay’s four-channel multiplex, commonly 
called TWINMODE, occupies a spectrum space of approxi¬ 
mately 7500 cycles or 7.5 kilocycles. This indicates that the 
Mackay four-channel multiplex occupies approximately 12 
to 13 times greater bandwidth than the EGA multiplex for 
the identical number of channels. 

By Mr. Porter: 

• ••••• 
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Q. Has RCA cooperated with the engineers of the 
Netherlands PTT in communications research and develop¬ 
ment? A. Yes. The Dutch technicians are about the most 
capable in the world. We have worked closely with them 
in pioneering new technical developments. Development 
of the present multiplex and ARQ techniques required close 
liaison between the engineers of the Netherlands PTT, RCA 
Communications and the RCA Laboratory group. On many 
occasions personnel of both RCA Communications and the 
RCA Laboratories have visited the Netherlands for this 
purpose. Dr. Van Duuren of the Netherlands PTT and his 
associates, on numerous occasions, have traveled to New 
York to discuss mutual problems with our personnel. In 
addition. Dr. Van Duuren has made several trips to Para¬ 
maribo to supervise the installation of electronic 
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equipment for the purpose of assuring a superior relay 
service at that point. 

Q. How has the technical liaison between RCA and the 
Netherlands engineers assisted the entire radiotelegraph 
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indnstry? A. As a direct outgrowth of the development 
of the AEQ system, which has been described by Mr. 
Mitchell, other administrations have taken cognizance of 
this new and improved system. The telegraph administra¬ 
tions of the United Elingdom, France, Belgium, Switzerland, 
Italy, Portugal, Belgian Congo, Sweden, and Germany have 
equipped themselves with mutiliation reduction equipment 
utilizing the EGA 7-unit code. 

Q. Does EGA have any plans for future improvement 
of its facilities and service with the Netherlands? A. Both 
the Netherlands administration and EGA are developing 
improved, fully electronic, versions of the existing multi¬ 
plex and AEQ equipment. Moreover, since the Netherlands 
circuit is one of our best circuits, we would hope if traffic 
and revenue permits, to apply all improvements and 
developments in the art of radiotelegraphy to this circuit 
as they are available. 

Q. Has the decline in traffic of EGA Communications 
made it necessary to defer any capital expenditures which 
the company was intending to make? A. Yes, it has. In 
view of our declining cash balance 
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and decreasing revenue we have had to review our projected 
plans for this year as recently as two weeks ago, and as a 
result thereof have deferred approximately $250,000 or a 
quarter of a million dollars worth of improvements that 
we had anticipated accomplishing this year. 

Q. Did you want to comment on any of the items that 
have been deferred? A. Among these are included improved 
antennas, transmitters, part of the electronic multiplex and 
AEQ which I have mentioned, and similar items. 

Mr. Kennedy: May I interpose? 

Mr. Porter: Yes. 
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By Mr. Kennedy: 

Q. Is this in relation to the Netherlands that yon are 
speaking of? A. This is an over-all picture. 

Q. I ana speaking of the $250,000 or whatever figure you 
used, is that with regard to the Netherlands or to Portugal? 
A. Not specifically limited to these two circuits. 

Mr. Porter: I believe that Mr. Cearley will testify as to 
gross revenues diverted from EGA Communications, as a 
result of duplicate circuits to the Netherlands and Portugal. 
Can you state the amount of those revenues which have 
been diverted? 
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The Witness: If I recall correctly Mr. Cearley’s figures 
indicated an amount of approximately $96,000 lost revenue 
to ECA in 1953 as a result of the parallel circuit operations. 

Mr. Kennedy: That is subject to Mr. Cearley’s figures, 
isn^t it? 

Mr. Porter: Yes, that is correct. 

The Witness: Obviously, at that rate, over a period of 
two or three years, that in itself would have been sufiBcient 
to have prevented our forestalling action on our current 
capital projects. 

Mr. Kennedy: With reference to that statement, Mr. 
Muller, do you know if Mr. Cearley has any calculations 
which show the loss of message traffic to TEX? 

The Witness: No, I do not. 

Mr. Kennedy: Thank you. 

By Mr. Porter: 

Q. Mr. Muller, will you now turn your attention to 
Portugal and describe the facilities employed by ECA Com¬ 
munications on its circuit with Portugal? A. We normally 
operate a solo five-unit printer circuit in each direction 
between New York and Lisbon, Portugal. On occasions of 
poor propagation conditions between New York and Lisbon 
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we may revert to Morse operation in one or both directions. 
This nsnally occurs only during the late night time and 
early morning hours. The incidence of such Morse 
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operation is comparatively rare. 

Mr. lEnde: How many hours a day do you operate to 
Portugal! 

The Witness: The schedule, I think, is 5:30 a.m. Eastern 
Standard Time until 1:00 a.m. the following morning. 

Mr. Porter: I was coming to that in a later question. 

By Mr. Porter; 

Q. Will you describe the changes and improvements in 
connection with the Portugal circuit since the hearing in 
this proceeding in 1948! A. Mr. Mitchell stated at page 424 
of the transcript that although we were conducting a satis¬ 
factory five-unit printer operation with Portugal before 
the granting of temporary authority to Mackay to commu¬ 
nicate with Portugal, it became necessary for us to revert 
to the old-fashioned method of Morse operation. 

Portugal was obliged to operate its circuits with Mackay 
and RCA Communications on a forked basis, as Mackay 
was unable or not ready to receive a 5-unit printer signaL 

This condition continued until April, 1951. During the 
interval we pursued our efforts to have made available to 
Portugal the necessary facilities for 5-unit operation. In 
April 1951 Portugal was prepared to do so and our New 
York-Lisbon circuit was converted from Morse to 5-unit 
printer operation. 

However, Portugal was forced to provide a separate set 
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of facilities and complement of frequencies to continue work¬ 
ing Mackay on Morse. 
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Q. During what hours is the circuit with Portugal 
operated? A. At the present time it is operated from 5:30 
a.m. to 1:00 a.m. EST, Monday through Saturday. Appro¬ 
priate schedules are maintained on Sunday. 

Q. Is relay service via Tangier available for use on 
the circuit with Portugal? , A. Yes, it is. 

Q. Is Tangier relay service normally used to Portugal? 
A. No, it is not. There is little difference in the great circle 
radio path between New York and Lisbon as compared with 
New York and Tangier. Therefore, recourse to Tangier or 
other relay points is seldom, if ever, required. 

Q. Is the circuit with Portugal a reliable radio circuit? 
A. Yes, it is highly satisfactory. We are able to main¬ 
tain very dependable 5-unit printer operations on the circuit. 

Q. Will you explain the services which are available to 
the public over the RCA Communications circuit with Por¬ 
tugal? A. In addition to regular message service, we pro¬ 
vide radio-photo service and radio program transmission 
service with Portugal. 

Q. Does RCA Communications furnish TEX service 
with Portugal? 
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A. Commencing April 9,1954, TEX service to Portugal 
will be furnished via Paris, France. However, Portugal 
has indicated an interest in direct TEX service with the 
United States. However, as Mr. Mitchell has indicated in 
his testimony, it is doubtful whether we can justify direct 
TEX service with Portugal since the volume of traffic is 
small with little hope of increase if duplicate circuits are 
permitted. 

By Mr. Ende: 

Q. Was it your testimony that the volume of traffic is 
small and therefore you could not justify TEX service to 
Portugal? A. On a direct basis? 
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Q. On a direct basis. A. That is right. 

Q. Does your competitor provide TEX service or a 
similar service to Portugal? A. No, it does not. 

Q. So at the present time there is no competition in 
TEX service to Portugal? A. That is right, and we are 
offering to remedy this via the Paris route. 

By Mr. Porter: 

Q. Can you estimate the cost of equipping the circuit 
with Portugal for direct TEX service? A. Depending 
upon the number of channels which might be provided the 
cost at the present time would approximate somewhere 
between $60,000 and $65,000 for the multiplex terminal 
equipment, associated ARQ equipment and other terminal 
apparatus. 

5413 

By Mr. Porter: 
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Q. Gould RCA Communications handle all the Mackay 
traffic vdth Portugal? A. Yes, it could handle not only the 
Mackay traffic but all the telegraph traffic with Portugal, 
as the exhibit shows. 

Q. Gould RCA Communications handle the traffic now 
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handled by both Mackay and RCA Communications without 
jeopardizing its present speed and quality of service? A. 
In my opinion the entire Mackay telegraph load could be 
absorbed without any degrading effect on the speed and 
quality of service. For example, during a pefik hour in the 
eastward direction we now handle about thirteen messages. 

Based on the size of the total Mackay load as compared 
to our own and on the reasonable assumption that the 
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distribution of their traffic by the hour would approximate 
our distribution, it appears safe to predict that the absorp¬ 
tion of their load during this busy hour would add no more 
than six to seven messages. This could be handled by EGA 
Communications without jeopardizing our service in any 
way. 

Q. Would it be necessary to employ any additional 
personnel to handle the Mackay traffic load with Portugal? 
A. No, it would not. 




* 
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Q. What is the meaning of the expression Simulated 
Single-Sideband”? A. This expression is used to describe 
our spacing of separate discrete carriers. We believe that 
the most efficient way to use spectrum space when there are 
multi-channel requirements is a combination of the Time 
Division and Frequency Division Multiplex. 

Q. Can you briefly describe how this operates? A. I 
have previously described the composition of Time Divi¬ 
sion Multiplex, and the optimum frequency shift required 
for four channels. Single-Sideband concentrates the power 
into the optimum frequency space. 

Recently a new Single-Sideband Frequency Division 
Transmitting Multiplex System has been developed by 
ECA. With this system we believe it is possible to utilize 
4-channel Time Division Multiplex carriers spaced 340 
cycles apart. 

With a frequency shift keying of 340 cycles mounted in 
such a fashion on a Single-Sideband Transmitter, twelve 
channels could be placed effectively within a bandwidth of 
2.465 kilocycles exclusive of keying sidebands. As an 
alternative, we can utilize 2-channel time Division Multi¬ 
plexes with spacing 
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of 170 cycles and a frequency shift of 170 cycles on a 
Single-Sideband transmitter so that sixteen channels can be 
encompassed within 2.975 kilocycles exclusive of keying 
sidebands. 

Q. Can you compare the efficiency of RCA Communica¬ 
tions’ use of frequency space as compared to the use by 
Mackay! A. In earlier testimony I made a comparison 
of the Mackay 4-channel Multiplex commonly called 
Twinmode and the RCA 4-channel Multiplex. 

I showed that on 4-channel occupancy the Mackay sys¬ 
tem would occupy approximately 12^ times greater band¬ 
width than our system. I understand that Mackay operates 
a solo 5-unit circuit with The Netherlands and a Morse cir¬ 
cuit with Portugal. 

In each case they use a shift of 800 cycles. This appears 
to constitute a wasteful use of the spectrum. Our opera¬ 
tions require less bandwidth by a substantial margin. 

• ' • • • • • 
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Whereupon, 

Lon A. Cearley 

was called as a witness for and on behalf of RCA Commu¬ 
nications, Inc. and, having been previously duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. Tuft: 

Q. Will you please state your name and position with 
RCA Communications? A. My name is Lon A. Cearley 
and I am Vice President and Controller of RCA Communi¬ 
cations. 

• ••••• 
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By Mr. Tuft: 

Q. Mr. Cearley, with respect to cost of operation, will 
you please describe the methods used in assigning cost 
to the New York-Netherlands circuit and the New York- 
Portugal circuit? A. The methods used in assigning costs 
to these circuits was based primarily on the procedures out¬ 
lined in a letter from the Commission dated September 15, 
1947 in connection with FCC Docket No. 7974, the General 
Circuits case. 

These and other documents are in evidence in this 
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proceeding as Exhibits Nos. 193, 194 and 195. 

The Commission’s letter outlined a formula for allocat¬ 
ing costs to regular message circuits after eliminating those 
costs attributable to other than regular message operations. 

Briefly, the allocation of operating costs at central and 
public offices was based on paid words. The allocation of 
costs at transmitter stations was based on transmitter 
hours, and the allocation of costs at receiver stations were 
based on receiver hours. 

Q. Mr. Cearley, these procedures were used by BCA 
Communications in obtaining cost figures in the earlier 
hearing in this case? A. That is correct. 

Mr. Tuft: Madam Examiner, I would like, in that con¬ 
nection, to refer you to Paragraph 103 of the Commission’s 
Decision in this proceeding of February 21, 1951. 

It states: “the record shows that at the time of the 
hearing herein, BCAC operated its circuit through Surinam 
at a loss; that this loss would be increased by a grant of 
Mackay’s application to serve Surinam ...” 

By Mr. Tuft: 

Q. Mr. Cearley, has this method of allocating costs been 
used in previous proceedings before the F. C. C. including 
Docket No. 8777? 
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A.' Yes, it has. It was used by RCA Communications 
in connection with the preparation of cost of operations on 
the New York-Puerto Rico circuit for the proceeding before 
the Commission in Docket No. 10056 which involved Mac- 
kay’s and All Americans application for a New York-San 
Juan license. 

Q. Were you extensively cross-examined on those cost 
allocations? A. Yes, I was. The record in that case shows 
that I was cross-examined by both Commission counsel and 
counsel for the applicants at pages 707-779 and 782-785 of 
the record in that proceeding. 

Mr. Tuft: I would like to refer you to the Initial Deci¬ 
sion of Hearing Examiner James D. Cunningham, dated 
September 4, 1952, Conclusion 4. 

A part of Conclusion 4 in that case states as follows: 

“While there is no appreciable radio versus radio 
competition on a permanent basis, the RCAC operation 
of this medium of communication with Puerto Rico is 
attended by financial loss.’^ 

In paragraph 7 or Conclusion 7 of that Decision, it is 
also stated: 

“In view of the increased overhead expenses inci¬ 
dent to the establishment, maintenance and 
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operation of this circuit, there would result a financial 
loss to the A C and R system which would be converted 
into a gain only by diversions to All America and Mac- 
kay of portions of the traffic normally handled by the 
other carriers. Should this occur, at least one of the 
'competing carriers’’—and parenthetically I might add 
that competing carrier was RCA—which presently 
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operates its radio circuit with Puerto Eico at a financial 
loss, would be expected to have a greater loss.^^ 

I just want to read one further statement from that case 
and it is contained in Conclusion 8 of the Initial Decision: 

“In the matter now before the Commission, it would 
be neither feasible nor required by the national policy 
for the Commission to authorize radio competition with 
the existing radio carrier whose facilities between New 
York and Puerto Rico are used at less than their 
capacity and with financial losses which may be 
increased by the introduction of new competition.” 

• ••••• 
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By Mr. Tuft: 

• ••••• 

Q. Is Exhibit No. 279 entitled “Separation Procedure 
Applied by RCA Communications, Inc. in Separating 
Expenses Applicable to Each Type of Communications 
Service and to Each Circuit”, the outline to which you 
have referred? A. Yes, it is. 

Q. Would you briefly describe Exhibit No. 279 and its 
purposes? A. As soon as this proceeding was set for 
further hearing we held conferences and examined all avail¬ 
able information to determine the appropriate procedures 
we would follow in arriving at the cost data called for by 
the Commission’s order. 

We prepared this outline of Separation Procedure for 
the purpose of explaining in detail the methods and 
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procedures employed in the determination of expenses 
applicable to each type of communications service and to 
each circuit. 
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This mannal is based primarily upon the procedures 
arrived at in consultation with the Commission as outlined 
in Exhibit No. 193 and also upon developments and refine¬ 
ments employed in other acceptable separation studies and 
in light of our own experience. 

Q. In your opinion, Mr. Cearley, does this Separation 
Procedure outline fair and reasonable methods for cost 
allocations? A. It does. 

Q. Would you please describe briefly the operating 
results for the entire East Coast operations? A. Turning 
to Exhibit No. 275 you will note that East Coast message 
telegraph services, taken as a whole, operated at a deficit 
for the entire period from 1947 to 1953. Beginning with 
the year 1951 when Mackay began its operations with 
Portugal and The Netherlands, the deficit has become 
increasingly large. In 1953 this deficit for East Coast 
operations reached a peak of $1,396,351. 

Mr. Ende: Excuse me. Could we have indicated in some 
way here how many circuits Mackay operates from the 
East Coast? 
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Mr. Tuft: Mackay? 

Mr. Ende: I am sorry. I meant ECAu 

Mr. Tuft: That is contained in your eriiibits. 

Mr. Ende: Oh, thank you. I thought you might have it 
handy so we would know what we are talking about this 
morning. 

But if you don^t have it handy, we can arrive at it by 
doing our own adding. It would be helpful to have it at this 
point before us. 

By Mr. Tuft: 

Q. Mr. Cearley, would you please explain what circuits 
generally are included in the East Coast? A. Well, I think 




that part of that infonnation will come out further in my 
testimony. But from the East Coast the circuits of course 
are to the British Empire points—^that is, to London; to 
the European points; to South Africa, and South and 
Central America. 

Mr. Ende: Thank you. 

Mr. Kennedy: Generally, does that mean all across the 
Atlantic, south? 

The Witness: That is correct. That will be cleared up 
in the testimony here. It is all circuits operated out of 
Eocky Point and New Brunswick, and all circuits received 
at Riverhead. 

By Mr. Tuft: 

Q. Would you please continue? 
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A. The Exhibit 273 series shows the profitable opera¬ 
tions for special services have reduced this large message 
telegraph deficit for the East Coast operations approxi¬ 
mately in half. For the year 1952, the deficit of $1,046,539 
for East Coast message telegraph operations was reduced 
to $487,765 when all operations including special services 
were taken into consideration. 

Similarly, the deficit of $1,396,351 was reduced to a loss 
of $873,825 for the year 1953. 

Q. Would you please describe the operating results for 
the Portugal circuit? A. Beginning with the year 1947 
message telegraph operations for the Portugal circuit 
showed a loss of $16,298. This loss remained approximately 
constant and in fact was reduced to a loss of $10,298 for 
the year 1950. 

However, beginning with the year 1951 when Mackay 
began its operations with Portugal ECA Communications 
began to suffer larger and larger deficits in its operations 
on the Portugal circuit. 
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In the year 1951 the deficit was $18,146. The loss 
increased to $29,015 for the year 1952, and $40,478 for the 
year 1953. 

Q. Would you compare the loss in 1953 in Exhibit No. 
275 with Exhibit No. 269 showing revenue effect on 
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EGA Communications as a result of the establishment of 
the Mackay circuit with Portugal in 1951? A. Turning to 
Exhibit No. 269 you will observe that EGA Communica¬ 
tions suffered a loss of revenues because of traffic diverted 
by Mackay of $40,418 which is approximately equal to the 
operating loss suffered on the Portugal circuit in 1953. 

Q. If that volume of traffic were handled by EGA Com¬ 
munications, in your opinion, would EGA Communications 
operate its Portugal circuit at a loss? A. Yes, it would. 

Q. Would you please describe the operating results for 
EGA; Communications on its Netherlands’ circuit? . A. 
Although this circuit has shown a modest net operating 
revenue for message telegraph service during the entire 
period under study, the net operating revenue has seriously 
declined since Mackay commenced operating a duplicate 
circuit. 

Mr. Cearley, in this connection what is the expecta¬ 
tion for TEX revenues on the Netherlands circuit? A. 
Turning to Exhibit No. 268, page 2, you will note that out 
of the total revenues of $242,329 obtained on the Nether¬ 
lands TEX circuit, $145,721 were obtained on TEX traffic 
transiting The Netherlands. 

The greatest portion of these revenues are attribu- 
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table to TEX traffic with the United E^ngdom. Plans are 
now being made to establish direct TEX channels with 
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London at wMch time a large part of these revenues will 
no longer be applicable to The Netherlands circuit. 

Mr. Kennedy: May I ask a question, just for informa¬ 
tion? 

Mr. Cearley, is there any exhibit here that will show 
the results of operations of non-message services of the 
East Coast circuits similar to 275? 

The Witness: It would not show it by circuits, and I 
don’t believe it would show it. It isn’t in the exhibit, no. 

Mr. Kennedy: That is all I asked. I hadn’t seen it but 
I thought I might have overlooked it. 

Mr. Tuft: For your information, Mr. Kennedy, we do 
show in Exhibit No. 268 the total revenues from special 
services; is that correct? 

The Witness: That is correct, yes. 

Mr. Kennedy: Yes, yes. I saw that. 

The Witness: The total, but not from the East Coast. 

By Mr. Tuft: 

Q. Mr. Cearley, would you please make a comparison 
of the operating results for The Netherlands message tele¬ 
graph operations with the data contained in Exhibit 
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No. 271? A. Exhibit No. 275 shows that for the year 1953 
RCA Communications obtained a net operating revenue 
of $19,273 on its message telegraph operations with The 
Netherlands. 

Turning to Exhibit No. 271 it is estimated that an addi¬ 
tional loss of $49,885 in RCA Communications’ revenue 
would occur if Mackay and The Netherlands PTT complied 
with the terms of their agreement. 

If this should occur, RCA Communications would be 
conducting its message telegraph service with The Nether¬ 
lands at a loss. 
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Mr. Ende: Before yon leave Exhibit 275, would yon 
please explain, Mr. Cearley, whether the revenne fignres 
shown for East Coast circnits are the same as those shown 
in response to Commission Order 85! 

Conld yon get those served via the East Coast! 

The Witness; Well, not exactly. There are some differ¬ 
ences ’ between the Order 85 reports which I don’t have 
the fnll details of right now; bnt I can give yon some 
ex6unples. 

In Order 85, yon might have traffic originating in San 
Francisco going to a point, shall we say, in Enrope. Under 
the Commission’s mles or direction, part of that traffic 
is allocated to the transcontinental hanl in a 
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domestic classification. 

Now only part of that traffic revenne is inclnded here. 
Part of it is inclnded with onr East Coast operation and 
part of it is with the West Coast operation and it wonld 
not agree with the fignres in 85. 

Bnt I will be prepared in cross-examination to explain 
in detail and reconcile those fignres. Bnt I don’t have it 
here this morning. 

Mr. Ende: Jnst to nnderstand it at this point, thongh, 
do I gather that a message originating in San Francisco, 
with one of yonr offices, destined to a point in Enrope, has 
all of the rate of fonr cents—allocated to the San Francisco 
office! 

The Witness: It has part of it, two cents. 

Mr. Kennedy. May I ask a clarifying qnestion! 

In Exhibit 275, the Portngal circnit, do those revennes 
inclnde traffic beyond Portngal! 

The Witness: They do. 

Mr. Kennedy: They do! 

The Witness: Yes, sir. 




Mr. Kennedy: It would include all the revenue, then, 
that went over the Portugal circuit regardless of where 
it went? 

The Witness: That is correct. That is another differ¬ 
ence in Order 85. I might point out, to the extent 
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that any of this traffic goes beyond either Portugal or Hol¬ 
land, in Order 85 it would be shown as the country, but 
here it is brought in as a circuit. That is another difference. 

Mr. Ende: In other words, a message for some Portu¬ 
guese colony has a reference under Portugal here? 

The Witness: That is correct. 

Mr. Ende: Now how about traffic which goes to Portugal 
or The Netherlands via an indirect route? 

The Witness: That is not in here. 

Mr. Ende: That is not included; but it would be included 
in the East Coast circuits if it went across the Atlantic? 

The Witness: That is correct. 

By Mr. Tuft: 

Q. Mr. Cearley, in connection with the operating results 
on The Netherlands circuit, would you please state the 
expectations for 1954? A. Oh yes. In our forecasts of 
over-all operating results for 1954, we have estimated that 
message traffic revenue will be one per cent below 1953 
and operating expenses will be 1.4 per cent above 1953. 

If these ratios hold for The Netherlands, as well as our 
system as a whole, our revenue from message telegraph 
traffic on our Netherlands circuit will be about 
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$3,400 less than in 1953 and our expenses will be about 
$4,500 more than in 1953. 
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On tins basis our net operating revenue before income 
taxes will be about $11,000 in 1954. 

Q. Have you prepared any information on the invest¬ 
ment of BCA Communications in plant used in operating 
the Netherlands Circuit? A. We have never prepared any 
separation study of our plant investment on the scale which 
we have prepared covering operating expenses. 

However, we have given some consideration to the 
magnitude of our investment and have concluded that one 
way to show The Netherlands share of our investment in 
transmitting and receiving station is to use the same 
separation formula that was used for the separation of 
expenses, namely transmitter and receiver station hours. 

On such a basis, the book cost applicable to the 
Netherlands of our Rocky Point and New Brunswick Trans¬ 
mitting stations at the end of 1953 was $464,000 and the 
net book cost after deduction of depreciation reserve 
requirement was $168,000. 

On the same basis, the book cost applicable to the Neth¬ 
erlands of our Riverhead receiving station was $128,000 
and the net book cost was $52,000. 

The share of the book cost of these transmitter and 
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receiving stations applicable to message telegraph service 
was $273,000 as at December 31, 1953. The book cost less 
reserve requirement amounted to $101,000. 

Q. What is the investment of RCA Communications in 
central radio office plant? A. Again we have made no com¬ 
plete analysis of cost of plant but I have obtained some data 
on the cost of some readily identifiable equipment we have 
purchased in recent years for the operation of the Nether¬ 
lands circuit. This includes one four-channel multiplex 
system protected with ARQ which cost approximately 
$61,000. 
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A second four-channel multiplex system for the Nether¬ 
lands circuit was installed in our central radio office costing 
$ 66 , 000 . 

In addition, we have a two-channel multiplex system, 
one channel of which is operated with The Netherlands, 
which cost $21,000. 

The share of the foregoing multiplex installations 
applicable to message telegraph service is approximately 
$36,000. Beyond this special central radio office equipment 
there is also the allocable investment in land, buildings, 
printer equipment, switchboards, line amplifiers and many 
other items. 

• ••••• 

5474 

Whereupon, 

Sidney Sparks 

a witness called for and on behalf of R. C. A. Commxmica- 
tions, Inc., having been duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
By Mr. Hawkins: 

Q. Mr. Sparks, will you please identify yourself and state 
your qualifications? A. My name is Sidney Sparks. I am 
vice president in charge of commercial activities of RCA 
Communications. I have been engaged in virtually all 
aspects of the telegraph business for approximately 38 
years. In recent years I have been primarily concerned 
with commercial activities. 

• ••••• 
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Q. Mr. Sparks, yesterday Mr. Kennedy implied that 
RCA^s loss of traffic since the Mackay circuits were estab- 
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lished might be due, at least in part, to TEX service, and I 
believe he impHed that again this morning. 

Do you have any information in that regard? A. Yes. 
From the beginning of TEX service, I have continuously 
studied that question. The results of these studies, together 
with my personal observation, have demonstrated that TEX 
generates new and additional usage of telecommunications 
servicej TEX is a new service and serves needs not here¬ 
tofore provided for. 

TEX also generates new message telegraph business 
because many TEX connections are prearranged that way; 
furthermore, we frequently observe in the monitor copies 
of TEX material statements that some point will be cleared 
up by later telegram. TEX tends to accelerate administra¬ 
tive processes and increases the general tempo of business 
transactions and this in itself creates an additional require¬ 
ment for the use of message telegraph service. 

Consider the situation of Holland specifically. This 
was the 
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first country where we introduced TEX. That was in 1950. 
Holland TEX is available in the United States only in 
New York City and Washington, not in the hinterland 
according to data furnished by the International Quota 
Bureau, total message telegraph traific originating in New 
York City destined to Holland in 1949 amounted to 3,358,439 
words, and in 1953 to 3,643,929 words, an increase of 8.5 
per cent. In 1953, incidentally, ECA supplied 53,321 
minutes of TEX between New York and Holland. Now, 
compare this with the hinterland where the United States 
industry handled 1,505,639 words and 1,325,076 words of 
Holland traffic, respectively, in the years 1949 and 1953. 
That was a decline of 12 per cent. Certainly there is nothing 
about these data to suggest that TEX has a net injurious 
effect upon message telegraph traffic between the United 
States and Holland. 
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Q. Mr. Sparks, do you believe that your company’s loss 
of United States-Netherlands message telegraph traffic as 
shown by Exhibit 280 was due in any way to TEX? A. No. 
We have checked this frequently and with the utmost care. 
We had a study made in 1953 of 34 of the largest users of 
TEX in New York City which shows that their average 
RCA bill for message telegraph service before they com¬ 
menced using TEX amounted to an aggregate of $32,870 
per month, whereas six months after they commenced using 
TEX, the average aggregate amount of their message tele¬ 
graph bills was $34,655 per month. At the time this study 
was made, these thirty-four New York customers were 
giving us TEX revenue that amounted to nearly $25,000 
per month. 

• ••••• 

Whereupon, 

Harry Baach 

a witness called for and on behalf of The Western Union 
Telegraph Company, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Wendt: 

Q. Will you give the reporter your name? A. My name 
is Harry Baach. 

Q. By whom are you employed and in what capacity? 
A. I am employed by The Western Union Telegraph Com¬ 
pany 
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where I am general manager and assistant to the vice 
president, International Communications. 

• ••••• 
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Cross-Examination 
By Mr. Kennedy: 
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Q. Mr Baach, these special services, the services shown 
on Exhibit 282, particularly with reference to the revenues, 
isn’t it true that at least some part of those revenues, of 
those services, of those communications, I will put it that 
way, would have gone by transmission service if it had not 
been for these special services? A. Oh, yes, that always 
is the case. 

Q. That always is the case? A. But nothing like 100 
percent. 

Q. That would apply likewise to IMCO as well as other 
services? A. Yes, I have testified on that before, with 
regard to IMCO, that we estimate, by tests we have made, 
that 50 percent of the revenue comes to us at the expense of 
other message services, but not necessarily through dilu¬ 
tion of our own message business. 

Q. And isn’t it a fact that your IMCO service is com¬ 
parable to the TEX or Telex Service? 

Mr. Hawkins: I object to that question. 

The "Witness: I won’t attempt to say which is the better. 
I have my own views on that. They are both direct cus- 
tomer-to-customer services. If you refer to testimony 
earlier today on this same subject—^I have heard it but I 
can’t find myself in 
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agreement with it. 

• ••••• 
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5539 

Whereupon, 

Bertram B. Tower, 

a witness appearing for and on behalf of Mackay Eadio and 
Telegraph Company, Inc., having been duly sworn, was 
examined and testified further as follows: 

5637 

Cross-Examination 
By Mr. Ende: 

5664 

Q. One of the purposes set forth by the Commission 
in setting this matter for further hearing, in its appearing 
clause, was a reference to the fact that there were important 
issues to be resolved herein, and a determination to be 
made as to what should be done with these applications in 
light of the facts and the Supreme Court decision herein. 

Your company has been operating competitively with 
B.C.A.C. for five years now since the close of the hearings 
here in the past generally and for approximately three 
years on the circuits at issue. 

One of the things to be determined here, without going 
into the legal meaning of it necessarily, because you are 
not a legal witness, is whether or not there are certain 
benefits to be derived from competition. 

5665 

Are you the witness for Mackay who can indicate, in 
bringing this record up to date, what benefits to the public 
there have been, if any, from the point of view of your 
company from competitive operations over the past five 
years! A. On these two circuits or on the competitive 
situation! 
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Q. Both. A. Well, I think from my Exhibit 245 it shows 
that the public has benefited to the extent that Ma(kay 
offers services at less cost than B.O.A. 

I think the public benefits from competition as a general 
practice. I would like, if you speak of bringing the record 
up to date, to review what the record shows in that length 
of time. 

I think I have named two. 

• ••••• 
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Cross-Examination 
By Mr. Hawkins: 

Q. Mr. Tower, when you were talking about your 
Exhibit 245, I think I understood you to say that you 
thought'RCA’s costs for non-message services should be 
about $ 4^/2 million; is that right? A. Well, I qualified it as 
to the basis upon which I stated that. 

Q. But you did arrive at the $4^ million figure. Have 
you made any computations as to how that adjustment 
would change Exhibit 245? A. It wouldn’t change your 
total expenses at all, the way 

5674 

I see it. 

Q. Well, that is true, but of the 13^ million expenses 
shown on your Exhibit 245, if you reduce those expenses 
by 4^ million that would mean $9 million message service, 
right? A. Yes. 

Q. Would you accept, subject to check, that that adjust¬ 
ment the way you proposed, would reduce the expenses for 
words in the case of RCA to 6 cents per word compared to 
7.3 in Mackay’s case, and reduce the expenses per message 
to $1.55 per message compared to $1.81 in Mackay’s case? 
A. Well, you recall that the assumption that I made was 
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that if ECA^s experience in the increase in operating 
expenses had been the same as Mackay’s, and assuming 
that the implication being that yonr increase in expenses is 
assignable to non-message services, then I stated that the 
amount that should have been allocated to non-message 
should have been about $4^ million. I think you allocated 
about a million. 

Q. Mr. Tower, in the same connection are you aware 
that the Mackay rates and the RCA rates for message ser¬ 
vice to Holland and Portugal are the same per wordT A. 
I know that the rates we collect from the public are the 
same. I don’t know what your division of tolls is via Para¬ 
maribo. They may get more in division than direct; I don’t 
know. 

• ••••• 
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"Whereupon, 

Leroy F. Spangenberg, 

recalled as a witness on behalf of Mackay Radio and Tele¬ 
graph Company, Inc., having previously been duly sworn, 
was examined and testified further as follows: 

Cross-Examination 

By Mr. Hawkins: 

• ••••• 
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Q. Do you consider your present facilities between New 
York and Tangier adequate for the traffic moved over those 
facilities? A. Yes, sir. 

Q. "Which, as you have indicated, amounts to somewhere 
around five milli on or six million words? A. That is cor¬ 
rect 

Q. If that is the case, and in view of the fact that the 
total industry traffic with Holland is around five million or 
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six million words, and in view of the Western Union, Com¬ 
mercial Cable, and RCA channels available to serve Hol¬ 
land, yon make no contention that the existing facilities are 
inadequate to serve the requirements of the public for ser¬ 
vice; is that correct? A. The total existing facilities? 

Q. Excluding the Mackay New York-Tangier facilities, 
in other words— A. No, I would not contend that they 
are not adequate, no. 

Q.' In other words, you would agree that they are ade¬ 
quate? A. Yes, I would agree. 

• ••••• 
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By Mr. Hawkins: 

Q. Mr. Spangenberg, I assume that your company is 
interested in continuing to prosecute your application for 
a direct circuit to The Netherlands, is that correct? A. 
By direct you mean trans-Atlantic, one hop? 

Q. Yes. A. Yes. 

Q. Could you tell me if that application should be 
granted, the precise items of equipment which you would 
use to operate that circuit on a direct basis and the approxi¬ 
mate cost of each insofar as you know—^to start with, you 
will need a transmitter, right? A. To start with we would, 
according to the desires of The Netherlands’ administra¬ 
tion, we would require an automatic RQ. 

Q. That is your terminal equipment? A. That is the 
terminal equipment. Beyond that we would need, perhaps, 
for the establishment of an independent circuit, and I do 
not state we would necessarily operate it on an independent 
basis—^we would need one transmitter, perhaps part of 
another. 

5731 

Qi Are you familiar with the current cost of a good 
transmitter nowadays? A. Yes; we make lots of them in 
our Brentwood shop. Perhaps $30,000. 
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Q. Each transmitter? A. Yes. 

Q. Well you proceed to your receiving station—^you 
would also need to devote to the circuit a receiver to receive 
the inbound signal from Amsterdam? A. We would require 
the receiving station, at the receiving station one frequency 
shift receiver bay and perhaps another. 

Q. Can you give us an indication of approximately 
what that equipment costs nowadays? A. About $3500. 

Q. Installed? A. Installed. 

Q. Including the FSK equipment? A. Yes. 

Q. Do you know the cost of either the TOR equipment 
or the multiplex ARQ signal clearing equipment? A. Only 
from Mr. Muller’s testimony where he stated that it cost 
from sixty to sixty-five thousand dollars for a four-channel 
multiplex system. 

Q. Would you need any other New York City terminal 

5732 

equipment? A. Yes. 

Q. Could you tell us briefly what it would be? A. We 
would require teleprinters, some amplifier rectifiers, other 
small items of associated terminal apparatus. 

Q. Could you give us a round figure estimate for the 
teleprinters and the other associated equipment that you 
have just mentioned? A. Something less than $5,000, per¬ 
haps. 

Q. Per channel? A. Not exactly. I would not put the 
cost, whatever it be, by the number of channels. I would 
put it by something else. 

Q. Well, assuming that you had, say, two channels, would 
your $5,000 figure hold or would that have to be increased? 
A. It will be increased some, I will say. 

Q. Will you indicate approximately how much? A. No. 
I cannot do that. 

Q. And correspondingly, if it should be a four-channel 
system, rather than a two-channel system, there would also 
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have to be some additional increase for terminal equipment? 
A. That is correct. Four things cost more than two things. 

Q.' I think one of the items that we neglected to mention 
was the question of transmitting and receiving antenna 
which would have to be devoted to the circuit. Could you 
give us any idea of what the cost for transmitting antenna 
nowadays of the 

5733 

type that you would consider necessary would be? A. I 
will give you an idea of the cost, without any implication 
whatsoever that it would be applicable to the Netherlands 
circuit. As you know, Mackay has a technique for using 
two frequencies simultaneously on the same antenna. 

It is conceivable that no new antennas would be required, 
either at the Brentwood transmitting station or the South¬ 
ampton receiving station. 

I will now answer your question, if you want my opinion 
on how much an antenna costs. 

Q. If you would, please. A. Five thousand dollars. 

Q. For each antenna? A. Per antenna. 

Q. Per antenna? A. Yes. 

Q. And take the transmitting side, for example, and in 
view of the necessity of having different frequencies during 
different hours of the day, and so forth, in the months of 
the year, you have to have more than one antenna, would 
you not, to Amsterdam? A. I am not sure that we would 
require any antennas at all, or new construction for opera¬ 
tion to Amsterdam. 

Q. My question really was whether or not you have to 
devote more than one antenna to the direct Amsterdam 
circuit, 

5734 

assuming that you should set up a direct circuit and operate 
it 24 hours of the day. A. If we had to make new construc¬ 
tion at Brentwood transmitting station, we would not 
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undertake to operate the Amsterdam circuit with less than 
two antennas. 

Q. Assuming for the moment that your existing facilities 
at Brentwood and Southampton are being used for other 
services which you are now providing, the figures that you 
have given would indicate the order of investment which 
you would have to make to set up an independent circuit 
with Amsterdam, is that correct, on the assumption which 
I gave you? A. Your assumption is that the Brentwood 
station is saturated with circuit requirements over 24-hours- 
a-day basis, that there is no idle frequency time on any 
transmitters or aerials. 

Q. That is correct. A. Certainly, we would have to 
install additional equipment in that case, which is purely 
hypothetical. 

Q. And, of course, to the degree that you should use any 
existing equipment for direct communication with Amster¬ 
dam, that equipment proportionately would be not available 
to operate any of your existing circuits—^that follows 
naturally, does it not? A. It does. 

Q. In the case of Portugal, assuming again that you 
should 


5735 

set up an independent circuit with Portugal, and by that I 
mean which would not be with Madrid, you would require 
the same order of facilities devoted to the circuit as you 
have indicated would be required at the stations for a direct 
Amsterdam circuit, is that true? A. It is difficult for me to 
comprehend that sort of a function, because we would not 
do business that way, but on your hypothetical basis, you 
are, of course, correct. 

Q. And then there would be similarly this, you would 
have to devote to the circuit a certain amount of terminal 
equipment in New York which would be used for that inde- 
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pendent circnit to Portugal, such as a teleprinter on the 
circuit, is that correct! A. Under your hypothesis! 

Q. Yes. A. Yes. 

Q. Does Mackay have any East Coast frequencies that it 
could release to any other radio carriers, RCA or Press 
Wireless! A. No. 

Q. Do you consider that all of your frequencies which 
you now have are required for the services you now provide! 
A. Yes. 

Q. Exhibit No. 237 is a cable map. Is it not a fact, Mr. 
Spangenberg, that the AC&R has a plan to lay a new trans- 
Atlantic cable! 

5736 

Mr. Kennedy: I object to the question. It has nothing 
to do with the facilities that are existing between the United 
States and Portugal and The Netherlands, no more than a 
plan to apply for more circuits. 

Mr. Hawkins: I do not know of anything that could be 
more pertinent to this case than the fact that the applicant's 
system might have a plan to lay a trans-Atlantic cable, for 
the reason that if they are laying a trans-Atlantic cable 
which is going to serve these European points, what in the 
world is the justification for another radio circuit. 

Mr. Kennedy: I renew the objection. I think it is 
entirely too broad, and I think it is purely a speculative 
question, a fishing expedition. 

If he wants to ask if there are any contracts or arrange¬ 
ments made to lay a cable, something more definite to The 
Netherlands and Portugal, and if the witness knows, he 
might proceed along that line. 

Mr. Hawkins: You cannot very well have a contract 
with yourself. That is fundamental. And I might say that 
this is not a fishing expedition at all, because customers of 
ours in New York City have told us of calls by officials of 
the AC&R system—officers of the AC&R system, offering to 


68 


5758 


sell service to Europe on the basis of a cable which they are 
proposing to lay. And I certainly am not doing this on any 
speculation. 

The Presiding Officer: Excuse me just a minute. 

5737 

Mr. Hawkins: You see, we have here in the record a 
cable map which has been offered. It is inconceivable to me 
that the Commission would not want also to give considera¬ 
tion to any additions to the cable facilities w-hich the appli¬ 
cant's system is contemplating. 

«••••• 

5751 

Cross-Examination 
By Mr. Boseman: 

5757 

Q. You mentioned that you required an additional tone 

5758 

channel. Could you give us the cost of that? A. Would 
something like $300 suffice? And noting that our cost allo¬ 
cable to Netherlands would be one-sixth of $300. 

Q. On what time period is that $300 based? A. $300 
plus per month. 

Mr. Kennedy. You said one-sixth of that? 

The Witness: Yes. 

By Mr. Boseman: 

Q. You mentioned that you found it necessary to assign 
receiving equipment at Southampton. Could you give us 
the cost of that equipment? A. Yes, sir. The Lisbon cir¬ 
cuit is operated on the Morse basis. Sometimes on off key¬ 
ing ; sometimes with frequency-shift keying. Though very 
seldom with the latter technique. 
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Our on off receiver bay is carried in onr books at a 
TniniTTmm valne of $728, average $1,575, maximnm $2,475. 
The prices vary considerably. A lot of the material was 
purchased in tbe surplus market. 

The F. S. K. receiver bay is about $3,500 average, 
except that tbe more recently installed ones, an improved 
tyi)e of receiver. Noting that our labor costs have increased 
throughout these years, the maximum possible ascribable 
price is $5,100. Thus I give you a range of on and off 
receivers from $728, $2,475 and frequency-shift receivers 
to $3,500 to $5,100. 

Q. Did you also find it necessary to have receiving 
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antennas at Southampton? A. No, sir. 

Q. Could you give us the cost of those which are 
assigned, that is, to the Portugal circuit? A. Mr. Roseman, 
only parts of those are available or were available in 1948 
that are assignable or allocable to Lisbon. The position 
changes from month to month. To answer your question 
I would have to start allocating again and try to determine 
by how many parts the costs should be divided. 

I think our antenna at Southampton probably is some¬ 
thing between $500 and $1,000. We use two or three of 
them, but those two or three are connected to other circuits 
of the same general azimuth. For example, Rome, Madrid, 
Lisbon conceivably Tangier would be connected to those 
same antennas. 

Q. Does not the addition of your Lisbon circuit, or, did 
it not,'cut down on your spare equipment and thus indirectly 
require more spare equipment, both to replace that which 
was taken from your previous equipment to be added for 
service on the Lisbon circuit, and also to provide the proper 
percentage of spares for all of the previously assigned 
equipment plus the equipment for Lisbon? I mean receiving 
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equipment? A. That is a very logical conclusion, Mr. 
Eoseman. 

Q. Can you assign a dollar value to it? A. To the 
receiver? 

Q. To the amount of excess spares needed? 

5760 

A. I cannot. 

Q. I would like to refer you to Exhibit 235, page 2, the 
second and third item from the bottom of the page relating 
to frequency-shift equipment. Would your Lisbon circuit 
be operated on one or two channels when the frequency- 
shift operation started? A. When frequency-shift is started 
on the Lisbon circuit? 

Q. Yes, sir. A. One channel. 

Q. Are you prepared to state the cost of that equip¬ 
ment? A. I have given you the cost of receiver bays. I 
would say that one would be assigned at Southampton for 
reception from Lisbon. The transmitter now in service at 
Brentwood for Lisbon-Madrid would be used for frequency- 
shift operation by supplying a frequency-shift exciter. I 
think the cost of the exciter was something less than $500. 

Q. Would there be any other changes in expenses 
incurred in shifting to frequency-shift operations? A. Yes. 
We would have to convert our central office transmitting 
and receiving position from Morse to printer. 

Q. In listing these expenses could you give the cost 
estimate? A. I am not well informed on the cost of print- 
ing apparatus, but something in the range of, perhaps, 
$2,500 seems to be a reasonable figure. 

• ••••• 
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By Mr. Boseman: 

Q. Yes. A. With respect to technical advancement 
since 1948, Mackay has now a great deal more press cast 
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than in 1948, this service being available on an international 
basis to the principal press nsers. 

The Tangier relay has been nsed for press cast relay 
since 1948, after the installation at Tangier of regenerative 
repeaters, additional equipment, and a considerable enlarge¬ 
ment 

5778 

of the Tangier building. 

Mackay has made considerable progress in multi-channel 
operation. In one case we established a four-channel sys¬ 
tem working southbound from New York in such a manner 
that you transmit via radio three-unit cable code, which is 
instantaneously and automatically put into All America’s 
cable south from Lima to many points along the cable chain 
through Chile, across the Andes to Argentina, and up the 
east cost of Brazil. 

This system conceivably is unique in that it couples 
together automatically cable and radio without any inter¬ 
mediate processing of messages. 

Mackay now has leased services which we did not have 
in 1948: Since 1948, and by way of review, Mackay has 
completely implemented the Atlantic City table of fre¬ 
quency allocations. Just yesterday, for example, a news 
service was started via Tangier relay for international 
press carriers. 

Mr. Hawkins: International what? 

The Witness: International press, press agencies. We 
haven’t been sitting on a log waiting for the sun to go down 
on these technical things. 

It is of record that we produced twinplex, later twin¬ 
mode, later polyplex; it is in the record that we are now 
testing an eight-channel system consuming 1.7 kilocycles 
of spectrum space, and we have other projects on which I 
feel that we cannot now speculate. I cannot provide at this 
moment cost, 
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5779 

if cost is a part of tliis answer, Mr. Eoseman? 

By Mr. Eoseman: 

Q. Yes, since Mr. Mitchell had answered cost, had men¬ 
tioned costs in his statement, we thought for comparative 
purposes Mackay might do likewise. A. There is just one 
little difficulty here, and that is that EGA seems to be 
rather departmentalized, with an EGA parent company 
laboratory, I believe, in fact, in one of their stations. I 
cannot now separate out the costs of these things that we 
have done. I feel that in order to do so, even as in our 
allocation problems, first, we will have to do some hypothe¬ 
cating before we can do some allocating with these kinds 
of numbers. 

• ••••• 
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Eedirect Examination 
By Mr. Kennedy: 

Q. Mr. Spangenberg, on redirect I would like to ask you 
a few questions pertaining to the cross-examination. 

I believe you testified that one of the channels which 
Mackay operates to Tangier is utilized for press cast 
between approximately 11:00 a.m. and 3:00 p.m. I believe 
your answer was something between three and four hours, 
something to that 

5785 

effect. 

Do you have anything to say further on that answer? 
A. Just that when phrasing the answer, I had a mind’s 
eye picture of a type of operation which has indeed been 
expanded. The answer is incorrect to an extent. 

I believe that we now have at least six hours of press 
cast on one of those two channels. There was no oppor- 
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tnnity to confirm that, but I wanted the record to he cor¬ 
rected as I recalled the facts. 

Q. Is that because of a very recent new contract for 
press cast! A. That particular part is not. However, as I 
stated a while hack, just yesterday we did establish a new 
press service via Tangier for another news agency. That 
particular part during 1953—and our trouble here seems 
to be aU of the changes that will occur in any one period 
in trying to identify them and peg them down—^but the 
record will stand corrected that during 1953, and a part 
of 1953, there were at times more than three or four hours 
of press casts on the two channels. 

• ••••• 
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Eecross-Examination 
By Mr. Hawkins: 

5803 

Q. Mr. Kennedy asked you a series of questions about 
the EGA frequencies, and you said that Mackay and EGA 
had about the same number of out-of-band frequencies 
here a few years ago, when this implementation program 
started.^ A. I said percentagewise, I believe. 

Q. Well, are you aware of the fact that EGA operates 
many more circuits and services than is true in the Mackay 
caset iA. Yes, sir. That is the reason I put it on a 
percentagewise basis. 

Q. And you don’t consider yourself fully informed as 
to details of EGA’s operations to know how they operate 
their circuits from day to day, or how frequencies are used 
on circuits, and what the frequency requirements are? 
You made no study of EGA’s operations? A. Nor did I 
allege to have made such a study. 
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Q. Mr. Kennedy asked yon whether or not you couldn’t 
set up the circuits using spare equipment, and you replied 
as the record will show. You do not, do you, have any 
spare ARQ equipment or spare MUX equipment to work 
with ARQ? A. We have no spare ARQ equipment. 

5804 

Q. Now you made a point here in reply that you could 
use spare equipment to set up the circuit. In view of the 
purpose for which you obtained this spare equipment, 
wouldn’t it be necessary for you sooner or later to replace 
your spare equipment? A. Yes, sir, sooner or later. As 
the horse eats the oats, the barrel gets empty. 

Q. And you have to naturally have enough equipment 
in your plant and system to provide for whatever services 
you are rendering, presscast, radio circuits and everything 
else. A. There is no contest about the replacement of 
spares. I indicated that we could do it now with the 
present spares. 

Q. It really comes down to the simple proposition that 
you don’t get something for nothing, doesn’t it? 

You referred also in response to Mr. Kennedy’s ques¬ 
tion, that you could continue to operate with The Nether¬ 
lands via Tangier and continue to operate with Portugal 
as you are now operating with no more cost than at pres¬ 
ent. That assumes, does it not, that you would be making 
no improvements in the service in the period ahead? A. 
Naturally so. I indicated what was involved to make 
improvements earlier in the day. 

• ••••• 
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J. H. Muller 


resumed his testimony as follows: 
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Cross-Examination 

5890 

By Mr. Kennedy: 

Q. Going to the ARQ for a moment, is it not true that 
the basic ARQ development patent was a Dutch invention? 
A. It was a combination of the application of the RCA 
patent seven-unit code, which is inherent in the system, 
and the Van Duuren contribution related primarily to 
adapting what we had done before with a dial system on 
the automatic RQ, except that it was not automatic; it was 
manual RQ. Dr. Van Duuren’s development related to 
transferring that function to automatic equipment so that 
it did not require an operator to observe an error indicator 
and subsequently dial a code back on the outgoing tape 
from the other end. 

Q. So it was a combination then of Dutch and RCA 
developments? A. That is right. 

5895 

Q. So in reality that European Telex system is practi¬ 
cally identical with the TWX system in this country? A. 
Essentially so. Whether it uses radio or wire, I think is 
inconsequential. 

Q. Do you know, Mr. Muller—again you may want to 
pass this question—do you know why these particular 
points were selected as the first direct Telex points to 
operate with? A. Well, first of all there was a very aggres¬ 
sive Dutch man by the name of Mr. Perry, who is very 
anxious to extend the European network to other continents, 
and we, of course, had anticipated a similar development. 
And it i was quite natural that since the technical develop¬ 
ment was being done by the Dutch, and it was so closely and 
intimately associated with the use of ARQ, because this 


76 


5896 


service was not practicable in most cases without ARQ, for 
the simple reason that there is no opportunity in this ser¬ 
vice for the carrier to get in on the message to effect any 
corrections. In other words, it is a customer-to-customer 
service, and the copy at the terminal has to be correct, or 
otherwise there would be constant service complaints. 

Q. I think that is perfectly understandable why probably 
the first circuit was a Dutch circuit. A. Yes. 

5896 

Q. Will you please state how the others were selected? 
A. Well, initially the other countries, of course, were anxious 
to get into the business, but were not immediately pre¬ 
pared to do so. And for the interim period all of the traffic 
was routed via Amsterdam, and that accounted for the 
rapid building up of facilities to Amsterdam. 

However, apparently in the minds of those of our cor¬ 
respondents was the matter of the division of tolls, and the 
fact that they would participate to a greater extent where- 
ever a direct circuit could be inaugurated, which is quite 
a natural desire. 

Q. Well, then, I take it these points were not neces¬ 
sarily selected because of the volume of traffic available? 
A. Not necessarily, no. 

Q. I notice in Exhibit 215, which shows the volume of 
traffic in order, it does not show the volumes of traffic, no— 
except it shows—^yes, words in millions and order of import¬ 
ance, the United Kingdom is the first in the exhibit—I notice 
you still do not have as of yet a direct TEX service to 
London. A. That is correct, because Great Britain has 
not developed its internal teleprinter network to the extent 
that the other countries have. However, they are progress¬ 
ing very rapidly and we have definite plans for direct ser¬ 
vice with London. 
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Q. Well, it is not necessary—^well, I say, it is not neces¬ 
sary to have an internal network, is it, of TWX? A. Most 
certainly is, suppose you had a telephone system connect¬ 
ing into a point where there was no local distribution system 
or any telephones, there would be very little point in it. 

Q. Do you have any distribution at this end other than 
the gateway cities? A. Not at the present moment. 

Q. Well, would they have to have it at the present 
moment? A. They at least ought to have something com¬ 
parable to ours which they do not have at the present time. 

Q. They do not have private wires? A. Not to the 
extent that we have. 

Q. Do they have it at all? A. I am not intimately famil¬ 
iar, but my surmise at the moment is that it is very limited, 
because most of their message traffic deliveries are by mes¬ 
senger. 

Q. Is the same true with reference to Japan, which is the 
second country in order of importance? A. No. Japan is 
progressing very rapidly with the extension of its tele¬ 
printer services. However, they started very late and prob¬ 
ably will be several years before they are ready to have a 
substantial number of customers connected. 

5898 

Q. What about Brazil, which is the fourth, I believe, or 
the fifth—^the fifth country in order of importance of 
traffic? i A. lam not personally familiar with conditions in 
Brazil of recent date. However, Mr. Sparks recently made 
a trip there and I think can set forth the situation existing 
there very clearly. 

Q. So I believe you agree that these countries were not 
selected in order of importance so far as traffic is concerned? 
A. That is correct. In fact, we did not have the say—we 
did noi do the selecting. From the standpoint of pure 
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operating efficiency it would be nice to have just one circuit. 
The telephone company has felt likewise, as you may know, 
I but the interests of these foreign governments is such that 
it is impracticable to have just a trunk circuit to Europe 
' which fans out to all of the various countries involved. 

There are many reasons, including political 
! Q. Is there any significance to the fact that of the exten¬ 
sions of this TEX service or Telex in Europe—mean the 
I extensions beyond Paris and Amsterdam, is there any 
significance in the fact that most of those extensions are to 
points with which Mackay does not have circuits, but has 
been attempting to get circuits? A. None whatsoever. 
They are completely unrelated. In fact, there was one 
instance of Denmark where we did not approach 
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the Danes. You have the Danish circuit. And we have 
' consistently never attempted to parallel any of your cir¬ 
cuits. We were approached because the Danes were very 
anxious to have this service. And, apparently, Mackay was 
i not prepared to satisfy that requirement at that time or at 
the present time. 
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Q. So then there is no significance to that point? A. 
None whatsoever. 

Q. Are all of those circuits multiplex? A. All of these 
' circuits are multiplex, insofar as the operation, the radio 
' operation between the United States and Europe is con¬ 
cerned. 

' Q. Just for convenience, would you list the multiplex 
, circuits that you have with Europe? A. I have already 
mentioned The Netherlands in detail 

Q. That is right. A. With Switzerland. Those three 
channels are on time division multiplex. To Germany, that 
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is on multiples. To France, is on multiplex. And to Bel¬ 
gium, is on multiplex. They are all on multiplex. 

Qj Do you have any other multiplex circuits to Europe? 
A. We have multiplex circuits to Great Britain? 

Qj Yes? A. Borne, Italy. I think that is all, without 
reviewing a list, in addition to those I have already men¬ 
tioned. 

Oh, we have a multiplex to Sweden on the leg between 
Sweden and Tangier. 

Q. In addition to a direct circuit? A. Well, the normal 
circuit is via Tangier. 

Qi But you do sometimes operate direct, do you not? 
A. No. 
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Q. No? A. Not for the message telegraph service. We 
do for radiophoto and program transmission. 

Q. When those various circuits were multiplexed, speak¬ 
ing particularly of those where there is no TEX direct, 
were they multiplexed for traffic message considerations, or 
what? A. Very definitely, as I stated before, we had always 
antidpated the growth. No business can remain static and 
survive. And the decision to install multiplexes was made 
after mature judgment of all of the factors, including a 
survey of potential of additional traffic plus special serv¬ 
ices. Special services are nothing new to BCA, as you well 
know. We have pioneered in a great many special services, 
and this TEX service idea, incidentally, to my personal 
knowledge is at least 15 to 20 years old, but the very factors 
making it possible were not ripe. 

Q. Well, then, I believe you have admitted in different 
language or agreed in different language you multiplex 
circuits in excess of the available business? 

Mr. Hawkins: I do not think he said that. 

The Witness: Not of available business. 
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By Mr. Kennedy: 

Q. Presently available—did yon not say that? A. Is 
there any limit to available business? It depends 
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entirely on what one means, what is available. Yon can 
assume that it is a static thing. We know that is not true. 
There are all kinds of businesses which can be served. It is 
not a fixed amount which merely has to be divided all of the 
time. 

Q. I will change my question that way. Do you multi¬ 
plex circuits or increase capacity looking to the future and 
any possible enlargement or expansion of the traffic volume, 
rather than a consideration of the volume in the immediate 
foreseeable future? A. We consider both factors. And 
there is also an additional factor, purely from the service 
improvement standpoint. It just so happens that to apply 
AKQ requires multiplex. And once having multiplexed, 
you automatically have more than one channel, whether you 
want it or not. 

Q. Well, would you multiplex a circuit of low volume 
of traffic just to put on ARQ? A. We might under certain 
circumstances, because we look at the public interest as a 
whole and figure that we have to offset losses on certain 
circuits by overages on others. 

We have in many cases maintained service where it was 
a losing proposition. One example that comes to mind was 
the marine situation in Hawaii where both Mackay and our¬ 
selves were losing money. Mackay pulled out, but we were 
willing, in the public interest, to continue despite the fact 
that the total revenues were not even adequate to pay the 
cost of the 
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operators^ salaries. 

Q. Mr. Muller, there were other considerations there, 
were there not? A. There may well be. 
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Q. You know that besides it was not your company, was 
it? A. Certainly. 

Q. What was that, BCAC, instead of Radio Marine? 
A. RCA Communications operates the ship-to-shore marine 
service in Hawaii and the Philippine Islands. 

Q. The record in that case will show the reasons involved 
other than what you have stated. A. Which I am sure 
will corroborate what I have stated. 

Q. 0. K., let the record speak. You said that you to 
make these plans, taking into consideration that you have 
to take care of shortages in some circuits with overages in 
other circuits? A. That is the public utility concept and 
also consistent with our stated policy of giving the best 
possible service at the lowest reasonable cost. 

Q. That is your position in this case here? A. It has 
always been over the years and is well demonstrated by our 
presentations at various hearings here before the Commis¬ 
sion. We have developed the facilities long in advance of 
any time that any competition existed. 

Q. That is also your position with reference to the 
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message and non-message service, that the overages should 
take care of the shortages? A. That is our position, but 
we are not always prepared to follow through. If we are 
deprived of revenues through parallel and duplicate cir¬ 
cuits to an extent where our cash balance is depleted to a 
point where we cannot physically do so, then obviously we 
cannot fulfill the intent and purpose of our established 
policy. 

Q. I Have you ever considered the advisability of asking 
for increased rates on circuits where there are shortages? 
A. We certainly have. 

Q. Instead of making the overages take care of it? A. 
However, we base our operations on achieving a fair rate 
of return on an over-all basis. 
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Q. Then yon do look to the over-all basis rather than 
the individual circuit basis? A. We look at both. 

Q. How many circuits, and will you name them, please, 
do you operate both directly and via Tangier—mean at 
different times? A. I am able to find only one which is 
worked both directly and via Tangier on a regular basis 
and that circuit is London. 

Q. London? A. Yes. 
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Q. To clarify that a bit, do you mean on a regular 
basis that they are both direct and indirectly used daily 
or weekly? A. Yes, daily, regularly. There are certain 
circuits which are worked all of the time via Tangier and 
others which are worked all of the time on a direct basis 
except emergency conditions which force utilization of 
Tangier. 

Q. Are there any that are worked on both bases, both 
direct and indirect via Tangier, not daily, but more or 
less regularly at certain times or periods? A. There are 
some that as a means of conserving manpower and reduc¬ 
ing expense that are worked fairly regularly via Tangier 
on Sundays when traffic is light. 

Q. What does it cost, Mr. Muller, your company to 
install a new circuit with TEX service from this end? A. 
Completely new, from the bottom, including buildings, 
access roads, water supply, power? 

Q. Whatever is required to put on a new TEX circuit 
—do not know what it is. A. Or in relation to our existing 
plant? 

Q. In relation to your existing plant. A. On the the¬ 
oretical basis that we had to start from scratch, had no 
circuit, had to get new frequencies that are derived some¬ 
how to a new point of communication? 

Q. That is right—^not necessarily to a new point—^well, 
let us take the existing case that is under consideration 
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now, Portugal—^what would it cost—did not want to men¬ 
tion any particular point because I assumed that it would 
be the same—^what would you anticipate it would cost to 
inaugurate a TEX service of that kind? A. First of all 
we would use the existing radio facilities on the New York 
end for communication with Portugal. 

Q. That means what? A. The radio, that is, the anten¬ 
nas, the receivers and the transmitters and the control 
lines associated therewith. Then all that would be needed 
to add would be the multiplex terminal equipment which 
I previously estimated would be somewhere in the order 
of sixty to sixty-five thousand dollars for four channels. 

Q. Sixty or sixty-five? A. Approximately. 

There would be a corresponding cost, of course, on the 
other end of the circuit but that would not be paid for 
by RCA Communications. 

Q. Is there any other cost that you think of that might 
be necessary? A. I gave you the installed costs. So they 
have already been included. 

No, I cannot think of any at the moment, unless I made 
a detailed examination of the facilities to see whether or 
not any alterations or improvements might be necessary 
incidental 
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to that. 

Q. You say it would require a somewhat like amount 
at the other end to install? A. That is correct. 

Q. So the MUX installation at both ends would amount 
to something like one hundred twenty or one hundred 
thirty or one hundred forty thousand dollars? A. Approx¬ 
imately. 

Q. In that area? A. Yes. 

Q. It would be necessary, or is it necessary to multiplex 
a circuit, an existing circuit, in order to inaugurate TEX 
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service? A. Yes, for two basic reasons: One, it is not 
practicable to intermingle TEX service with message traf¬ 
fic service because the two services would interfere with 
one another. That automatically requires separate chan¬ 
nels. 

And, furthermore, as I have already indicated, the 
use of ARQ is mandatory to provide the type of service 
which the customer needs for TEX. 

Therefore, one immediately is required to provide mul¬ 
tiplex equipment, plus the ARQ, unless one wants to set 
up separate solo radio channels. Then that is not prac¬ 
ticable, either, for the reason that ARQ cannot be applied 
to a solo channel as presently developed. 

5921 

Cross-Examination 
By Mr. Ende: 
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Q. But, at any rate, there are times when there can be 
an excessive capacity for any one of those reasons, or any 
combination of those reasons? A. That is correct. 

Q. Having established that, is it the position of your 
company that because an excess of capacity exists that that 
could be a reason for denying an application for a duplicate 
circuit? In other words, merely because you have more 
than enough capacity to handle existing traffic of your own 
company and possibly of your competitors, because of the 
reasons we have just gone through, should this Commission 
base a denial of an application for a duplicate circuit on 
that fact? A. I certainly believe it would be a very sub¬ 
stantial reason. It may not be the one and only determining 
reason. I should like also to point out that some of this 
capacity results 
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not necessarily from additional expenditures, bnt may 
become by-products of expenditnres made for other pur¬ 
poses. For example, the frequency conservation one is an 
example, or improving the service, and applying the AEQ 
which necessarily involves the use of multiplex and you 
immediately get channels as a by-product. That one is 
not made necessarily looking forward to additional busi¬ 
ness, but necessarily had to be done to improve the quality 
of the service to the public on the regular message telegraph 
service. 

• ••••• 
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Bedirect Examination: 

By Mr. Hawkins: 
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Q. There was some reference this morning also as to 
single side band equipment. Can you give us an estimate 
of the cost of that equipment today? A. Single side band 
equipment commercially available on the market, with the 
powers which would be adequate for the number of chan¬ 
nels envisioned in the practical applications, would prob¬ 
ably total somewhere on the order of $90,000 to $100,000. 
That is, including the linear amplifier after a two and one- 
half kilowatt basic single side band exciter of the Western 
Electric type, which runs approximately $40,000. 

Q. Also this morning, there was a series of questions 
dealing with the manner in which your company provided 
TEX service to The Netherlands and other European 
points. And I think you indicated that one possible way 
of providing such TEX service would be to have several 
channels all to one point in Europe, and I ask you to state 
whether or not you would consider it advantageous to have, 
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say, the 16 channels which yon now have to Enrope ter¬ 
minating in five terminal cities, as yon do, as compared to 
an alternate approach! 
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channels conld he provided at a very small additional cost? 
A. That is correct, the reason for that being that the basic 
reqnirement of a time division mnltiplex system is the need 
for providing the basic synchronization and time division 
elements. It then becomes a matter of minor cost whether 
to make it two or fonr channels. 

Q. Would yon state whether or not ARQ signal clearing 
equipment reduces what would otherwise he the service 
message load on a channel? And in this connection, I 
refer particularly to the cross-examination of Mr. Kennedy 
this morning in connection with the 15 percent factor which 
you used in preparing Exhibit No. 251-A. A. The use of 
ARQ very materially reduces that portion related to mutila¬ 
tions caused by technical difficulties in propagation, 
primarily. However, we chose to be, as I said earlier, 
conservative so as to avoid overstating the excess capacity. 
• ••••• 
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Whereupon, 

T. H. MitcheU 

recalled as a witness on behalf of RCA Communications, 
Inc., and previously having been duly sworn, was examined 
and testified further as follows: 

• ••••• 
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Cross-Examination 
By Mr. Kennedy: 

• ••••• 
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Q. Well, now, yon continue on page 3234 by saying, 
after this explanation of this $3,400,000, you say that, “By 
the procurement and installation of the latest available 
equipment on our radio circuits, my company has spent 
$11,500,000 in this respect since World War II.’’ 

I take that to mean that since World War 11, your 
company has spent $11,500,000? In what it says, procure¬ 
ment and installation of this latest and new equipment? 
A. Yes, sir, that is it. 

Q. All of which was a part of your Pandora plan which 
you inaugurated soon after the war? A. And the out¬ 
growth, the development and outgrowth following that 
particular plan, in other words, our development since the 
war is as this indicates. 

Q. So you believe, Mr. Mitchell, that as the situation 
has developed, trafiSc volume and demand and otherwise, 
that the situation has justified the expenditures that we 
have just related? A. No doubt in my mind at all. 

6014 

Q. I would like to read into the record and ask you if 
you stiU are of the same opinion as you were there, at 
page 2647 of this record, in this same case, at page 2647— 
I believe I was cross-examining you then, and I will quote 
that part—^the question at page 449, you stated that, in 
discussing your plans for postwar, your reasons for going 
forward, and so forth: 

“After careful consideration, however, RCA 
determined to go forward with the plan in the hope 
that it might be completed as quickly as possible 
and in any case before the inevitable diminution of 
traffic which would occur in normal times.” 

I am still reading from that record: 
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‘‘Now, I canH reconcile that statement with the 
testimony that yon gave in the same connection in 
Docket 7094, the so-called British circuits case, 
wherein yon said at page 62: 

‘*By Mr. McDaniel: 

^‘Question: Will this Pandora program”—^and 
by the way, the Pandora program has not been men¬ 
tioned in this hearing, I do not believe—“is that the 
postwar plans and the program that yon—^Answer: 
Yes. That was a code name assigned to it. 

“Question: Will this Pandora program enable 
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“BCA Communications, Inc., to ojffer an improved 
service at lower rates? Answer: It will. And that 
is the prime objective of the plan. We know that in 
order to meet the tremendous competition which we 
face in the future, not only within the international 
telegraph industry, but the competition from greatly 
increased international air mail and telephone ser¬ 
vice, we must handle greatly increased volumes of 
traflSc more expeditiously and at a lower cost.” 

I am still reading: 

“Now, the part that I can^t understand is why 
you were expecting there, or planning, to handle 
increased volumes, whereas in your testimony in this 
case you were rushing this program through before 
the ‘inevitable diminution of traf&c,’ using your 
words. How do you reconcile that? Answer: I do 
not think there is any conflict at all. It was our hope 
to prepare ourselves for operation on a more eco¬ 
nomical basis, to permit us to operate profitably at 
lower rates, and as the product of that operating 
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condition, hope that the volume of traffic would 
increase. 
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<<In my opinion that is something strongly to be 
hoped for in this industry. If we are to meet the 
competition of the air mail and telephone, I feel that 
the essentials which are mentioned there will have 
to come about. 

In order to save time, I will not read any more at that 
point, although I would like reference to be taken of it, 
but a little further on, at page 2649, Mr. Warner, then 
Commission counsel, took up the point, and he asked a 
question; 

“Volumes will have to increase to a tremendous 
extent, would they not, to utilize even a part of the 
capacity of the system? Answer: It would have to 
increase very considerably, yes. 

' “Question; Did you anticipate increases in vol¬ 
ume anywhere near the capacity that you plan to 
now have? Answer; Not in the early future, no. I 
did, however, feel that we should prepare ourselves 
to cope with such volume in the hope that the 
improved service and the lower rates, as the result 
of the then hoped for economies would cause the 
volume to increase. I regret to say that has not come 
to pass yet.’’ 

Now, Mr. Mitchell, that was your testimony in this case in 
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1948, and I ask you if that is still your view? A. First, 
let mei say, Mr. Kennedy, I want to thank you for reading 
that into this record, because it demonstrates that that far 


90 


6035 


back I followed the basic policy which I enxmciated, I think, 
in my direct testimony as to the provision for all of the 
people the finest service at the lowest reasonable cost. 

Yes, that still reflects my view. 

Q. You still agree with just what you have said there? 
A. Yes, sir, and I thank you. 

• ••••• 
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Q. All right, but you feel that your program provided 
for this expenditure for research and development and for 
equipment to equip your plant and your whole operations 
pursuant to that plan has resulted in lower rates to the 
public and better service? A. It has resulted in, certainly, 
better services and the rates are lower than they were at 
that time, if I am not mistaken. And it has, certainly, 
resulted in lower operating costs to my company than 
would have been the case had we not made those changes. 

• ••••• 
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Cross-examination 
By Mr. Ende: 

• ••••• 
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Q. Without going through the record, I believe it would 
show on the basis of revenues which are, after all, the 
life blood of your company, a somewhat similar situation. 
Increases of a substantial nature of the share of the total 
revenues gained by RCAC, relatively a small decrease of 
the total share of revenue gained by the A.C.&E. group. 
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a substantial decrease in the share of the total revenues of 
Western Union, and for all of the carriers, with the excep¬ 
tion of Tropical, which had a minor increase in revenue. 

I gather that you prefer to pass a detailed explanation 
of this matter to Mr. Cearley? A. Yes. 

Q. It is your position that your company still believes 
that competition is not in the public interest insofar as 
competition between direct duplicate radiotelegraph circuits 
are concerned? A. That is correct. 

Q. On page 3234 and thereafter in the record, you 
describe certain expenses which your company has under¬ 
taken in order to 
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improve its operation. Was at least part of the expense for 
undertaking those improvements to meet the competition 
of increased air mail or improved air mail service and 
improved international telephone service? A. Not con¬ 
sciously so. We would have done it, I think, in any event. 

Q. Is it your position then that regardless of the exist¬ 
ence of competing means of handling international air mail 
and telephone, your company would make exactly the same 
efforts to improve its service and spend exactly the same 
sums of money? A. I would hesitate exactly the same. 
There is nothing holy about either one of those figures. 
That is just what it turned out to be. 

Q, Is it not true that in thinking about and making the 
plans for your company you are aware or made yourself 
aware'of the fact that to particular places overnight air 
mail service or fast air mail service may be available and 
that to retain business for your company something must 
be done promptly to improve the service or to provide 
different types of service? A. I am conscious that the 
airlines and other forms of communications, both of our 
type and transportation, are constantly striving forward. 
We have been. Ever since I have been with this company, 
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not jnst since I have been back in positions of more 
importance, but years ago when I first came with it, it 
was the policy of this company to strive ahead. 

6037 

It has never been directly related in my own mind, and 
I do not think in those of my associates, to protect them¬ 
selves on the defensive against any particular progress. 
I think that we have been motivated largely by the same 
spirit that moves the management of AT&T. 

The AT&T is, as we know, practically a monopoly. Yet 
I know of no company in the world that in its own field 
renders to all of the people the best service or any better 
service at any more reasonable rates than the AT&T does. 
I think we have been motivated by the same spirit, by 
and large, feeling that by accomplishing that onr earnings 
would take care of themselves. 

Q. I believe you stated on page 3238, and again on page 
3237 of the record, that your company may not be able to 
justify the most modem equipment if the revenue is diluted 
by competing circuits. 

Do you recall that testimony, or testimony to that effect? 
Refer to line 20 on page 3237, and to line 9 on page 3238. 
A. Yes, I see it. 

Q. Do you recall that testimony? A. Yes. 

Q. Is it correct that you have some of your most modem 
equipment on The Netherlands circuit, which you believe 
to be one of your finest? A. That is true. 

6038 

Q. It is true also, is it not, that to the extent that 
competition does exist between direct radiotelegraph cir¬ 
cuits on The Netherlands circuit, you have not been pre¬ 
vented from installing the most modem equipment, nor such 
equipment as would make that circuit one of your finest? 
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A. That is correct There was sufficient traffic volume there 
to justify it. 

We have likewise done it on our Swiss circuit, where 
there is no competition. 

Q. With respect to the Portugal circuit, I believe that 
evidence introduced by one other witness of your company, 
indicates that there are at least discussions now taking 
place or to take place shortly with respect to improving 
that circuit, so that it can be more perfect and have AEQ 
equipment? A. I think they have already taken place. 

Q. Is it the position of your company that you will not 
be in a position to multiplex the Portugal circuit if Mackay^s 
application is finally granted as a result of this hearing? 
A. No, by no means, I did not mean to give the impression 
that it was a cold-and-fast ultimate there. 

Q. I deliberately put the words ‘‘in a positionrather 
than “refuse to,^^ to obviate any chance of misunderstand¬ 
ing at this time. A. Yes. 

Q. In other words, that still possibly might be under 
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consideration—^there might be considerations other than 
just the existence or nonexistence of the duplicate circuits? 
A. Yes. 

Q. That would finally resolve that issue? A. Why, cer¬ 
tainly. 

Q. Is it also possible that the fact that there would be 
competition on the circuit might induce you to provide 
additional equipment, so that you can get a larger share 
of the traffic on the particular circuit by being able to show 
that it is a finer circuit? A. No, indeed. 

Q. A finer circuit? A. No, indeed. I do not thiTik 
it would get us any more. 

Q. Are you not xmder pressure from your sales people, 
where there is competition, to give them the type of circuit 
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tliat they can sell to users as better than that of their 
competitors? A. That is irrespective of whether there 
is competition there or not. They are voracious. They 
never have enough facilities. 

Q. Are they not more voracious on competitive cir¬ 
cuits? A. Well, if there is any room for degree, maybe 
they are, but I am not aware of it. 

Q. I do not know whether you can answer this question, 
but do you know of any of your circuits where competition, 
I or direct radiotelegraph services, have prevented or 
delayed you 
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from installing the most modem equipment that you might 
otherwise have installed? A. I do not know of any specific 
circuit. It naturally has a bearing on what we have to 
reinvest in the company. 

Q. So that essentially your investments are composed 
of your desire to provide better service and the over-all 
position of your company, rather than what you are doing 
on a particular circuit? A. By and large, I think that is a 
correct statement. I am naturally conscious of all of the 
losses that I lose through duplication, but I do not know 
that it is pinpointed, that the injury is pinpointed on any 
one specific circuit. 

• ••••• 
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Redirect Examination 
By Mr. Hawkins: 
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Q. We have had considerable discussion in here about 
Netherlands being one of your company’s finest radio 
circuits. 
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"Will yon state whether or not yon consider yonr circnits 
with Switzerland, Sweden, Belginm, which are not dnpli- 
cated by 
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Mackay to be among yonr finest radio circnits? A. Abso- 
Intely—^notably Sweden and Belginm. 

Q. And Switzerland? A. I meant Switzerland—^notably 
Switzerland, Belginm—^well, all three of them—^yes, I wonld 
say the fonr, they are abont on a par. 

Q. The fonrth one, yon mean The Netherlands? A. 
Netherlands, that is correct. 

Q. Yon consider the Netherlands sitnation temporary? 
A. Yes. 

Mr. Ende: What was that last—yon consider the 
Netherlands sitnation temporary—yon mean it is only 
temporarily one of yonr finest stations? 

The Witness: No, indeed. 

Mr. Hawkins: Temporary insofar as dnplication is 
concerned, 

• ••••• 

6065 

Wherenpon, 

Sidney Sparks, 

recalled as a witness on behalf of BCA Commnnications, 
Inc.', and previonsly having been dnly sworn, was examined 
and testified fnrther as follows: 

Cross-Examination 

By Mr. Kennedy: 

• ••••• 
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Q. Right there, yon conld transmit one single word 
on TEX and charge for three minntes, conld yon not? 
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A. Yes, that is $9, which is a very different thing from 
being charged for six characters at the rate of 12 cents 
a character, which I believe the IMCO rate is, or 12 cents 
a word, is it not, Mr. Peterson—^12 cents a word. 

Q. I do not know. And I think that we should defer to 
the tariff if we are going to get into a discussion of the rates, 
unless you know. I know that I do not know. A. Well, 
yes, I do know that there is not any minimum charge per 
connection for IMCO. You can transmit one single word 
if you want to at the prevailing IMCO rate. You cannot 
do this by TEX. You must pay for the $9.00 
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minimum which is a very different thing from the charge 
for a single word by the IMCO. 

This has made IMCO a very attractive service for the 
stock brokers and for commodity dealers of one kind or 
another who require only very short messages. 

Now, TEX does not appeal to these people at all. They 
use either message telegraph service or IMCO. As a matter 
of fact, our TEX, I regret to say, has not been awfully effec¬ 
tive as a competitor against IMCO. They serve different 
purposes. They are new services, and they are very attrac¬ 
tive in their own fields, hut they do not compete to any great 
extent. 

Q. The tariffs can he compared to see what the differ¬ 
ences are in the services. 

Irrespective of the comparison of IMCO with TEX, you 
heard Mr. Baach say that he did not agree with your testi¬ 
mony that TEX does not compete and takes away business 
from message service. 

Mr. Hawkins: I am not sure that the record shows that 
is what Mr. Baach testified to. 
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Cross-Examination 
By Mr. Ende: 
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Q. BEavc yon had a chance to make recompntations, Mr. 
Sparks, so that we conld have the record accnrate, please? 
A. As not infreqnently happens when I am confronted with 
these tables of data to which I am not very accnstomed, I 
have misread the headings, and I shonld like now to amend 
the sentence that yon have referred to on page 3369 to read 
as follows: 

“According to data fnmished by the International 
Qnota Bnrean, total message telegraph traffic origi¬ 
nating in New York Ctiy destined to Holland in 1949 
amonnted to 3,358,439 words, and in 1953, to 3,643,929 
words, an increase of 8.5 percent.’’ 

Now, if it wonld be helpfnl to yon, Mr. Ende, I shall be 
glad to give yon the fignres for Washington and San Fran¬ 
cisco. 

Q. It wonld be helpfnl, so that we can be certain that the 
fignres do check ont against Exhibit No. 221, to aid in any 
farther qnestions. A. All right. Now, the Netherlands 
message telegraph traffic originating in San Francisco in 
1949, according to this record taken from data of the Inter¬ 
national Qnota Bnrean, amonnted to—this is for San Fran¬ 
cisco—^115,902 words, and in 1953, the corresponding fignre 
is 179,320 words. 

• ••••• 
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Wherenpon, 

Lon A. Cearley, 

called as a witness on behalf of EGA Commnnications, Inc., 
and previonsly having been dnly sworn, resnmed the stand 
and was examined and testified farther as follows: 
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Cross-Examinatioii—Kestuned 
By Mr. Ende: 

• ••••• 
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Q. Thank you. Now, have you ever made any alloca¬ 
tions for either matters before this Commission in 
proceedings other than this or for tax purposes in various 
states? And if so, have you followed an allocation system 
similar to that outlined herein? A. Well, we have made 
allocations for hearings before the Commission, particularly 
the San Juan case, and we used the same methods. We 
have made some allocations for tax purposes, although 
it is not as involved as this. For example, in the— 

Q. Perhaps we can save time if you can tell me whether 
the allocation principles were generally the same. That is 
all I am looking for. A. I would say that allocation prin¬ 
ciples are generally the same, although the actual problem 
may be quite different. 

6263 

For example, in the allocation of earnings to California, in 
the case of franchise, we use whatever available informa¬ 
tion we have to try to determine how much of the earnings 
come from operations right within the State of California, 
and it is an allocation. 

• ••••• 
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Mr. Hawkins: Would you state whether the same gen¬ 
eral allocation principles had or had not been used in con¬ 
nection with certain matters before the Commission, such 
as the Marine rate case. 

The Witness: That is true. 
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Mr. Hawkins: And have yon not had occasion several 
times during the last few years to make rate studies of 
your Hawaiian telephone operations? 

The Witness: That is correct. 

Mr. Hawkins: For the Commission? 

The Witness: That is right. 

Mr. Hawkins: And have you not used these same gen¬ 
eral principles? 

The Witness: That is correct. 

• ••••• 
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Mr. Hawkins: I do not think there is any objection to the 
exhibit, Madam Examiner. I should like to suggest or 
request that one item be added to Exhibit 208, Part C, the 
material 
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requested to be incorporated in the record by reference. 
You will note that there are references to many contracts, 
I think, also tariffs and other matters. For instance, incor¬ 
poration by reference, and I would like to request the 
addition of one contract which is well known to the public 
and the industry and the Commission and others concerned, 
and that is the contract which I think is dated December 1, 
1953, between the American Telephone and Telegraph Com¬ 
pany, Eastern Telephone and Telegraph Company, and 
the Canadian Government and the British Government, for 
the construction of a trans-Atlantic coaxial telephone- 
telegraph cable. 

Mr. Kennedy: I have no objection to that. However, I 
would like to add to it certain correspondence between Mr. 
Thompson of the AT&T and this Commission relative to 
the interpretation of that contract and the company’s inten¬ 
tions and plans with reference to certain parts of it. 

Mr. Hawkins: I have no objection to that. 

Mr. Kennedy: I thiTik that Mr. Ende knows of that. 
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Mr. Ende: We have no objection to that. 

The Presiding Officer: Have the letters been identified? 

Mr. Kennedy: I do not know how else to identify it. 
The letter is there. There may be more than one, but I 
do not know of it. It was written by Mr. Thompson. First, 
there was a letter from the chairman, I believe. Chairman 
Hyde, to the American Telephone and Telegraph Company, 
and the answer from 
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Mr. Thompson. It was with specific reference to the com¬ 
pany’s intentions and plans relative to the use of the cable 
for telegraph purposes. Maybe that will identify it. 

Mr. Ende: Absent a date, I think it is the correspon¬ 
dence which was exchanged at or about the time the contract 
became ejffective. 

The Presiding Officer: Did I understand that you are 
asking that Commission counsel’s exhibits be amended to 
include that request or are just making the request? 

Mr. Hawkins: Yes, I asked on the record that the 
exhibit be amended. I did it that way only because it related 
to the same matters which were in Exhibit 208. 

The Presiding Officer: Does Commission counsel have 
any objection? 

Mr. Ende: We have no objection to that. 

The Presiding Officer: Then, will you add those items 
to the exhibit physically? 

Mr. Ende: We will type that up and add it and send 
copies to the parties. I think that the record should show 
that that is primarily a telephone cable. I think it was 
identified by Mr. Hawkins as a telephone and telegraph 
cable. It is a telephone cable facility for handling com¬ 
munications. 

Mr. Hawkins: Of course, the contract will speak for 
itself, I think, but it does contain some language with 
respect to telegraph facilities. 
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The Presiding Officer: The Commission’s exhibits will 
be admitted. 

(Exhibits Nos. 208 through 219, 219-A, 220 through 233, 
and 233-A were received in evidence.) 

The Presiding Officer: Is there any objection to the 
Commission taking official notice of the items which have 
been requested by Commission counsel on pages 3180 
through 3182 plus these two additions which have just been 
made? This is the material that is referred to on the 
exhibits that you are just talking about. 

Mr. Hawkins: No objection. 

The Presiding Officer: Then official notice will be taken 
as requested. 

• ••••• 
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Whereupon, 

Bertram B. Tower, 

a witness appearing for and on behalf of Mackay Radio 
and Telegraph Company, having been previously duly 
sworn, was examined and testified further as follows: 

Direct Examination 
By Mr. Kennedy: 

• ••••• 
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By Mr. Kennedy: 

Q.' Mr. Tower, will you state as briefly as you can gener¬ 
ally what reports you have received as comptroller and 
as a 
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director of the three companies and of the parent, Ameri¬ 
can Cable and Radio Corporation, or the fonr of them, 
what reports yon have received as to the inroads and the 
competitive situation by which the TEX service of RCA 
Communications has affected the general message ser¬ 
vice of the companies which you represent, generally? 
A. Yes, sir. I can state that we have lost business files 
to the TEX service, and it has proven quite a competitor to 
us in the message service field. 

Q. Thank you. 

Now, on the question of competition, there has been a 
lot of testimony here about the opposition to duplicate 
circuits and the question of competition in general, and 
I believe that witnesses for RCA Communications, Mr. 
Mitchell, Mr. Sparks, Mr. Muller and probably Mr. Cearley, 
have all testified that they oppose duplicate circuits, and 
give the reasons therefor. At page 3547, in answer to 
Mr. Ende, about the benefit of competition, both as to the 
circuits involved here and competition generally, you gave 
two principal benefits, one that the public has benefited 
to the extent that Mackay offers services at less cost than 
RCA, and, two, benefits as a general matter from competi¬ 
tion. 

In response to what you have heard from Mr. Sparks 
and Mr. Mitchell and Mr. Muller, do you have any further 
remarks on that question? A. Yes, sir. I think there is 
another benefit, and that 
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is the benefit to the public. They have a selection as 
between carriers. Actually, I think that we all agree that 
one of the basic things that each one of us sells is service, 
and we compete on the basis of service. 

• ••••• 


103 


6385 


6385 

Q. Mr. Tower, will you explain the present policy and 
position of your company as to duplicate circuits, for now 
and the future? A. In any event, what Mr. Stockton 
intended to say- 

Mr. Hawkins: No. I object to that. It is the same thing. 

The Witness: In any event, it is not Mackay ^s intention, 
or even its desire, to seek duplicate circuits to all RCAC 
points. But our policy would be to seek duplication only in 
such cases as would appear clearly desirable and useful to 
Mackay, and generally justifiable from every point of view. 

6414 

Whereupon, 

Bertram B. Tower, 

recalled as a witness on behalf of Mackay Radio and Tele¬ 
graph Company, and previously having been duly sworn, 
was examined and testified further as follows: 

• ••••• 

Cross-Examination 
By Mr. Hawkins: 

• ••••• 
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Q. But you would not suggest that the Commission look 
only at your Exhibit 283 and Exhibit 284 without also con¬ 
sidering the facilities available to provide service with 
those points? A. Why, I think they have in the past and 
they probably will now. They can see that RCA has more 
than doubled its facilities with the Netherlands in the last 
five years, even though in 1948 they said they could handle 
all of the traffic of the industry to Netherlands on the facili¬ 
ties existing at that time. 
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Q. I take it from what you just are saying you are not 
making any contentions that the facilities are inadequate? 
A. I would say they have excess of facilities. I do not 
know why. 

• ••••• 
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Q. In other words, you do not think that competition 
between radio and cable serves any beneficial purpose? A. 
It is not involved here at all—^Mackay and Commercial are 
not competing—they have not been for a great many years. 

Q. You are not in favor of Mackay and Commercial 
competing, is that right? A. I do not see the point. I do 
not see what you are driving at. 

Q. My question— A. We are not. We are talking about 
competitive radio circuits here. 

Q. That may be what you are talking about. My ques¬ 
tion is whether or not you are opposed to Mackay and Com¬ 
mercial competing with each other. A. Why, certainly, we 
are opposed to any separation of those companies. That 
thing has been settled by the Commission and by the 
Supreme Court of the United States. 

Q. In other words, you are confident that you do not 
believe in any competition between the companies which 
your parent controls? A. There is none—there has been 
none. 

Q. You do not think there should be any? A. Certainly 
not. As I say, that question was settled a long time ago. 

Cross-Examination 
By Mr. Ende: 

• ••••• 
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Now, in this general field of forecasts and effects on your 
company of operating these competitive circuits, does your 
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company feel it is relatively better or worse off, net rev- 
enne-wise or operating revenue-wise, today than it was 
prior to March, 1951, when you opened your circuits to 
Portugal and The Netherlands, first one and then the 
other? A. I think we are relatively better off. 

Q. Does your company feel that at the present time, first 
—^Mackay is operating at such levels that it is earning a 
fair rate of return on its investment? A. Well, of course, 
we as you know, always look at the rate of return here 
on the basis of our over-all operations, that is, the three 
companies combined. 

Q. I was going to come to that secondly, but just to 
get the position with respect to Mackay first. A. Well, I 
haven’t looked at it specifically with respect to Mackay. 

Q. So you are in no position to give an answer to 
that question. Would you go to the three companies as 
a whole, then. Could you answer that? A. Whether or 
not they are earning a fair rate of return? 

Q. That is right. A. No, I don’t think we are earn¬ 
ing what might be considered as a fair rate of return. We 
are making some money, but I don’t think it is a rate of 
return that should be acceptable. 

Q. What is the position of your company, then, as to 
the need for rate relief to increase your revenues? 
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A. As you know, Mr. Ende, we operating in many coun¬ 
tries, and we are constantly attempting to revise our rates 
in those countries where we suffered by devaluation to 
get us back in a position comparable to that which we 
enjoyed in those countries prior to devaluation. 

Q. Let us stick to the rates in the United States, out¬ 
bound from the United States. Does your company have 
any position with respect to that? And if you do not 
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desire to answer that now I will reserve it to the end of 
my cross-examination, if you would like to think about it. 
A, I am not in a position to answer that now. 

Q. Is the position of your company, if you can answer 
this question, affected to any extent by the fact that you 
were authorized, so far, and have in fact opened compet¬ 
itive circuits to Portugal and The Netherlands? A. The 
position with respect to over-all? 

Q. With respect to a need for an over-all rate increase. 
Is it affected by that fact? A. I don’t think so. 

• ••••• 
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Thereupon, 

Lon A. Cearley. 

was called as a witness in rebuttal on behalf of EGA Com¬ 
munications, Inc., having been previously duly sworn, was 
examined and testified further as follows: 

6555 

Direct Examination 
By Mr. Hawkins: 

Q. Will you turn to Exhibit 293, and explain the pur¬ 
pose of Exhibit 293? A. Mr. Tower has testified that of 
the 767 employees in the AC&R joint operating office at 
67 Broad Street, only 307, or about 40 percent are Mackay 
employees. 

He has also testified that Mackay stands only one-third 
of the AC&R public office expenses. 

On the other hand, Mackay Radio handles 51 per cent 
of the traffic of AC&R’s central office in New York. 

Thus, it appears obvious to me that AC&R’s system, 
for reasons of its own, is charging Mackay with a much 
smaller share of the central office expense in New York 
than they should. 
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This exhibit is for the purpose of showing the extent 
to which this abnormally low share of the AC&R central 
office expense affected the operating expenses of Mackay 
in 1953. 

Q. Did you hear Mr. Tower testify that the Mackay 
expense of the joint operating office of $1,734,330 included 
$58,863 of non-message service expense? A. Yes, I did. 

Q. Will you please state why you did not deduct the 
$58,863 shown on the third line of the first column of 
Exhibit 293? A. I first want to say that if I deduct such 
an amount, 
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then the amount of the last item in the Mackay Radio 
column would become at least $837,408, instead of ^08,566. 

I did not have available any information as to the pro¬ 
portion of Commercial Cable central office expense as shown 
on its books, which is attributable to non-message service 
operated by that company. 

So I used a comparable figure for Mackay. 

Q. What does Exhibt 293 show with respect to the cen¬ 
tral office and public office expenses of Mackay? A. Exhibit 
No. 293 shows that if the joint operating office expenses of 
the AC&R companies, were re-allocated to the three oper¬ 
ating companies in accordance with the number of words 
handled, Mackay Radio would have been charged with at 
least $808,566 more than their books show, and Commercial 
Cable, and All-America, would have been charged with 
proportionately less amounts. 

6557 

If adjustment were made for the $78,863 in non-message 
service expense of Mackay, then Mackay would have been 
charged with a somewhat greater amount of the joint cen¬ 
tral office expenses which were, in fact, home on the books 
of the other two operating subsidiaries. 
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Q. Mr. Cearley, before leaving Exhibit 293, is it yonr 
position that the $808,566 is the maximum amount by which 
Mackay^s expenses are understated? A. No. 

Q. You figured it was at least that much? A. It could 
be more than that. I think that is at the least the amount. 

Q. In other words— A. It could be more if we had 
more of a detailed study. 

Q. Mr. Cearley, Exhibit 244, Mackay purported to show 
that their revenue in The Netherlands and Portugal 
exceeded the allocated cost of such circuits. Have you 
prepared any information bearing on Exhibit 244? A. Yes. 
Exhibit No. 294 is a restatement of message revenue and 
message expenses applicable to the Mackay Radio circuits 
with The Netherlands and Portugal for the year 1953. You 
will note that Items 1-A and 1-B of Exhibit 294 contains 
the same transmitter and receiving station cost as Mackay 
shows in its Exhibit 244. 

However, in Item 1-C I have recomputed the expenses 

6558 

applicable td Mackay traffic handled in the joint A. C. & R. 
operating offices in New York, using as a basis the reallo¬ 
cated expense shown in Exhibit No. 293. 

Similarly, I have recomputed the expenses of the joint 
public offices in New York and Washington applicable to 
Mackay’s circuits with The Netherlands and Portugal. 

Q. On Exhibit 294, Item 3, is that the result of your 
computation? A. It is. 

Q. It shows excess of allocated costs over circuit reve¬ 
nue. A. It does. 

Q. In this same connection, Mr. Cearley, do you have 
any additional information to provide in so far as it bears 
on unit costs of operations? A. Yes, throughout Mr. 
Tower’s testimony he referred to the comparison of unit 
costs. I would like to say in that connection, with those 
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comparisons, there is a fundamental principle that I think 
I should discuss, that is, that in the case of a mechanized 
communications system the operation is unique in that its 
operating costs tend to remain fixed, despite fluctations in 
volume. 

Once a given level of capacity is provided, wide varia¬ 
tions can take place in volume with but minor effect on total 
costs. The truth of this principle can be readily seen from 
a review of various operating phases of a semi-automatic 
radio telegraph 
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system. Transmitting and receiving station expenses are 
exactly the same, whether the volume on a particular day 
happens to be unusually high or unusually low. The staff 
required to provide and maintain technical facilities, such 
as multiplex gear, switching systems and other central 
office plant, changes little, if at all, even with wide variations 
in volume. 

The personnel required to man circuits and branch 
offices is largely fixed. There is some connection between 
fluctuations in volume and staffing requirements in such 
limited spheres as the preforation of messages into tape 
form and the preparation of service messages. But about 
the only cost items that vary directly with volume are those 
of paper and ink used in the delivery of messages. 

Thus it will be seen that unit costs in a mechanized 
radio-telegraph company, such as EGA Communications, 
change inversely with volume. Indications of this are par¬ 
ticularly observed during the height of the Christmas rush 
when message volume on certain days will approximately 
double normal volume with very little in the way of over¬ 
time required. This means that with adequate volume the 
unit costs of a mechanized carrier could practically be cut 
in two overnight. 
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This also means that a sharp reduction in volnme will 
greatly increase nnit costs to the point where if continned 
for long, rate relief will he required. 

• ••••• 
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Cross-Examination 
By Mr. Ende: 

6574 

Q. I believe yon also stated towards the end of yonr 
testimony that if traffic volnme—^perhaps I am not qnoting 
yon correctly—continnes at present levels and costs con- 
tinne at present levels rate relief becomes necessary! 
A. Well, it becomes very desirable. I wonld say as we 
stand today onr earnings are below what I think conld be 
considered by anyone as a fair rate of retnm, and I think 
is desirable. I think it wonld be in the pnblic interest, 
becanse the company has demonstrated that it will plow 
profits back into a better service. I think rate relief is 
desirable. 

Q. At the present time do yon believe yonr company is 
operating at less than compensatory rates! A. Well, if yon 
say compensatory rates meaning that which will prodnce a 
fair rate of retnrn on the plant dedicated to service, I wonld 
say yes. 

Q. May I ask yon the same qnestion as Mr. Tower: Does 
yonr company believe that relief to it in terms of rate 
adjnstments is indicated at the present time! A. That I do. 
Costs have gone np. The tariffs have 
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remained the same, and they are gradually coming to 
where there will be no profit. 

• ••••• 
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Exhibit A 

Excebpt of Testimony Given by Admibal Ellery W. Stone 
■ —^Docket No. 10151— ^Volume II. 

Cross-Examination by Mr. Kabinowitz: 

Pages 1443-1449. 

Q. Admiral Stone, yon said in response to a question 
by Mr. Ende, or maybe it wasn’t in response to a question 
but anyhow you said it just a few minutes ago, that com¬ 
petition has its advantages and its disadvantage. 

With reference to this specific situation we are discuss¬ 
ing here now, and without going into a lot of detail, what 
are the relative advantages and disadvantages of competi¬ 
tion! A. Well, at the beginning—^I shouldn’t say at the 
beginning—but going back some years and in the years of 
my experience and some of the other industry people here 
in the room, radio was a newcomer both as to technique 
and as to its acceptability by the consuming public. 

To get business, the radio company had to cut rates. 
That was definitely an advantage to the public. The 
Federal Telegraph Company, to get business from Postal 
and Western Union in the domestic field, going back to 
1912, as you may know, introduced the 15-word rate for the 
price of 10, which Western Union finally caught up with a 
couple of years ago. That was an advantage to the public. 

When two or three companies—^large companies, in this 
case^are scratching for a living, all obviously at the same 
rates, they must give good service. That is an advantage 
to the public. 

It is that consideration of good service that I am sure 
has been responsible for the testimony of General Ingles 
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this morning, that he would want to insure that the pickup 
and delivery facilities for a merged company 

6619 

would give the public a continuation of the good service 
that they now get from all three companies. 

Q. And you yourself said here this morning that if the 
companies have to compete, all we have to compete with 
at the present time is services? A. That’s right, and that is 
why a merged company would view with a certain degree 
of reservation any claim that it couldn’t have something 
to say about the kind of facilities for pickup and delivery 
of messages which it would have available to it in the event 
of merger. 

Now, anticipating perhaps, that you wanted to hear the 
other side, the disadvantages of competition, when you have 
wasteful duplication of facilities because there is, naturally, 
a minimum that each company must have, then you have 
essentially an economic waste, which is why in this country 
I think it is reasonable to say although we believe in free 
enterprise and have led the world, I daresay, in insisting 
on competition, nevertheless in the public utilities field we 
have not inconsistently embraced the philosophy that a 
regulated monoply may serve the public interest better 
than merely the principle of competition. 

The disadvantages, therefore, of competition is, if the 
margin is sufficiently low, neither the employee can receive 
adequate wages nor the shareholder adequate dividends. 

Q. The elimination of what you have referred to as 
wasteful duplication of facilities is in the public interest, I 
assume, only if the saving that is accomplished by the elimi¬ 
nation of the duplicate facilities is passed on to the public 
in the way of reduced rates or in some other form? A. Or 
it might be passed on to the employees, who are part of the 
public, and to the shareholders, because it has been the risk 
capital of 
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the shareholders of this country, together with the efforts 
of labor and management, that have made this country, I 
think, so mnch superior economically to the socialist 
approach abroad. 

Q. Do yon believe that A. C. and R. is such a marginal 
operator that it can pay satisfactory dividends to its stock¬ 
holders and satisfactory wages to its employees only 
through the elimination of the waste, which would be accom¬ 
plished by elimination of competition? A. As we are com¬ 
pelled to operate today, I think both RCAC and ourselves, 
and I believe the other carriers in the international busi¬ 
ness, based on the information filed with the FCC, are 
marginal operators. 

There is no healthy cushion here. Pension plans, in my 
judgment, should be funded, and we are seriously working 
on that for the benefit of our employees. 

If we had the kind of earnings that the three carriers 
enjoyed in 1950, we would be in a much healthier position 
because, as you have implied, one can’t deal with profits in 
a vacuum. 

It is what happens to those profits that determines 
whether a company is serving a useful purpose, and a good 
operating margin, as I have said, tends to insure good 
wages for employees, sound pension plans, and that rate 
of dividend which will attract new capital for the expansion 
of service. 

Mr. Ende: May I interrupt with one question? 

I would also assume that you would not eliminate the 
possibility of reduced rates? 

The 'Witness; Of course not. I am sorry. I think 
counsel, Mr. Babinowitz, has suggested that that be the 
only place where increased profits might go, 
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and I wanted to add to that, of course, a decrease in rates 
should follow with a soundly regulated industry; but I 
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shotild lite to add, because Mr. Rabinowitz’ question was 
addressed to A. C. and B. that we could do better in this 
field than we are now doing if, with great respect, the heavy 
hand of the Commission and the Courts hadn^t fallen upon 
us from time to time with respect to the field of our 
operations. 

We don’t have regulated monopoly except in the domes¬ 
tic field. We have regulated competition. It is a little 
hard for us trying to keep up with the principle involved, 
but we would do better, to meet your question, had not some 
of our operations been circumscribed in the past. 

By Mr. Babinowitz; 

Q. Now, in connection with the wasteful duplication of 
facilities, or what you refer to as such, does your descrip¬ 
tion of facilities as being wasteful duplication include, for 
example, in the communications industry today the dupli¬ 
cation of transmitters and receiving stations on the Island, 
just to take one illustration T A. It could. I would have to 
study any particular fusion or merger of activities to see 
what ones were superfiuous, but normally speaking one 
should assume that there was a duplication to some extent. 
I don’t mean completely. 

Q. Might there not be circumstances under which the 
interests of national defense, which, of course, are particu¬ 
larly important in the international communications field, 
might require some duplication facilities which might, under 
other circumstances, be wasteful! A. Yes. 
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Q. So that it might, particularly today, be necessary to 
duplicate some facilities whether you had merger or you 
had competition? A. You put your finger on it when you 
said the Island. An atomic bomb hitting BCA would prob¬ 
ably do a lot of damage to us also. It happens that the 
duplication of our facilities to an astonishing degree, but 
a normal one, are all in the same geographical areas. Take 
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our main operating rooms, all within a block of each other. 
The national defense wouldn’t be protected by that duplica¬ 
tion there with all our operating rooms within one block 
of each other. 

The Western Union, RCAC, and ourselves, one bomb at 
the corner of Beaver and Broad Streets would wipe all 
three of us out, so that the question for national defense 
doesn’t justify the triplication, not duplication, of facilities 
that we have there. 

Ruling by Examines on Incokpobation op Testimony by 
Admibal Ellery W. Stone 
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PROCEEDINGS. 

The Presiding OflScer: This is a further hearing in the 
matter of the applications of the Mackay Radio and Tele¬ 
graph Company, Docket No. 8777. 

I am now ready to rule on the request of Mackay to 
incorporate certain material by reference, and I will hand 
my ruling to the reporter and ask him to copy it into the 
record, as if read. 

(The document referred to reads as follows:) 

At page 4479 of the transcript, the Examiner reserved 
ruling on the request of Mackay to incorporate by refer¬ 
ence certain testimony of Admiral Stone in FCC Docket 
No. 10151, which was the Western Union Divestment Case, 
to wit, page 1443, line 17, through page 1449, line 1, inclu¬ 
sive, of the transcript of testimony in that case. Briefs 
submitted by the parties and by Commission counsel have 
been considered by the Examiner. I am now prepared to 
state my ruling. 

On direct examination, the president of RCA Communi¬ 
cations, Inc., quoted a part of the above testimony, to wit, 
a part of line 6 through line 15 on page 1445, dealing mainly 
with disadvantages of competition. In its brief, RCAC 
stated that this testimony was offered: 
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1. To impeach Mackay’s claim that licensing dupli¬ 
cate radio circuits serves the public interest, and 

2. To confirm the correctness of the fact that such 
duplication does not result in the best possible service 

6651 

at the lowest reasonable cost. 

The additional testimony which Mackay seeks to offer 
shows that the line of questioning to which Admiral Stone 
was responding was one with reference to both the advan¬ 
tages and disadvantages of competition with reference to 
a specific situation then being discussed. The additional 
testimony gives a more complete statement of his position 
on the subject. The advantages as well as the disadvan¬ 
tages of competition are relevant to any consideration of 
whether the licensing of duplicate radio circuits serves the 
public interest or results in the best possible service at the 
lowest reasonable cost. 

Where admissions in testimony at a former trial are 
offered in evidence, all material parts of the witness’s 
testimony on the particular topic may be received to explain 
or qualify the alleged admission. 

The quotation from Admiral Stone’s testimony which 
was read into the record by a witness for BCAC contained 
only a part of the witness’s testimony on the topic of the 
advantages and disadvantages of competition with refer¬ 
ence to the specific situation being discussed in the testi¬ 
mony. Accordingly, the additional testimony on the subject, 
as requested by Mackay, may be incorporated into the 
record by reference to place the quotation introduced by 
RCAC in proper context and to explain or qualify it. For 
this limited purpose, pages 1443, line 17, through page 1449, 
line 1, of the transcript of record in 

6652 

Docket No. 10151 are incorporated into the record by 
reference. 
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Docket No. 8777 




Exhibit No. 215 


A 

OVEESEAS AND FOEEIGN PoiNTS (EXCLUDING CANADA 

AND 

< 

Mexico) Listed In Oedee Of Total Message Telegbaph 


1 

Teaffic in Woeds with the United States foe 





THE Yeae 1952. 



■ 



Legend 



■ 

1 Radio Tdegraph Companies 

Cable Companies 



G—Globe Wireless 


A—All America 


B 

M- 

-Mackay Radio 


C—Commercial Cable 



P- 

-Press Wireless 


F—French Telegraph 



R- 

-RCA Communications 

W—^Western Union 



T- 

-Tropical Radio 





U- 

-United States-Liberia Radio 





Words In 





Order 

Millions 

Country 

Companies 



1 

95.1 

United Kingdom 

MPR 

CFW 


2 

317 

Japan 

MPR 



3 

27.9 

France 

MPR 

CFW 


4 

24.5 

Germany 

MPR 

CW 


5 

21.3 

Brazil 

MPRT 

AW 


6 

17.6 

Italy 

MPR 


4 

7 

14.8 

Cuba 

GMPRT 

AW 


8 

14.0 

Venezuela 

R 

A 


9 

1Z6 

Netherlands 

MR 

CW 


10 

12.4 

Argentina 

MPR 

A 


11 

11.9 

Switzerland 

R 



12 

107 

Philippines 

GMPR 



13 

9.8 

India 

MR 



14 

9.6 

Colombia 

MTR 

A 


15 

9.1 

Hawaii 

GMR 



16 

8.8 

Belgium 

R 

CW 


17 

7.4 

U. S. S. R. 

MPR 



18 

7.1 

Puerto Rico 

RT 

AW 


19 

62 

Australia 

R 


• 

20 

6.0 

Sweden 

R 



21 

5.9 

Israd 

M 



22 

23 

53 

52 

Spain 

U. S. of Indonesia 

MR 

R 



24 

52 

Chfle 

MPR 

A 


25 

5.1 

Union of South Africa 

R 


■4 

26 

4.9 

Norway 

R 



27 

4.1 

Peru 

M 

A 


28 

3.9 

Uruguay 

MP 

A 


29 

37 

Hong Kong 



A 

30 

32 

Paldstan 

R 
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6804 






I 


! 



6804 



A. 


Words In 




J ^ 

Order 

Millions 

Cotmtry 

Companies 



31 

3.1 

Greece 

R 

i 


32 

3.1 

Austria 

MR 



33 

3.0 

Malaya 


i 


34 

2,9 

Egypt 

MR 

1 

-t- 

35 

2.8 

Denmark 

M 

1 

1 


36 

2.5 

Guatemala 

RT 

A 


37 

2.5 

Portugal 

MR 


■1 - 

38 

2.4 

Dominican Republic 

MR 

A 1 


39 

2.3 

Curacao 

R 

A i 


40 

22 

Panama 

RT 

A ! 


41 

22 

Thailand 


1 

1 

< - 

42 

2.1 

Ecuador 

R 

A 1 


43 

2.1 

Lebanon 

R 

1 


44 

2.1 

New Zealand 

R 

1 


45 

2.0 

Formosa 

MPR 

! 


46 

2.0 

Turkey 

R 

j 


47 

1.9 

Bermuda 

MR 

! 

. 

48 

1.8 

Saudi Arabia 

M 


> 

49 

1.8 

Yugoslavia 

R 



50 

1.7 

Bahamas 

T 



51 

1.7 

Panama Canal Zone 


A 

* 

52 

1.7 

Ireland 


1 

CW 


53 

1.6 

Bolivia 

M 

A 

► 

54 

1.5 

Jamaica 

T 

W 


55 

1.5 

Salvador 

MT 

A 1 


56 

1.5 

Haiti 

MR 

A 1 


57 

1.5 

Costa Rica 

T 

A 1 


58 

1.4 

Nicaragua 

T 

A 


59 

1.4 

Finland 

R 


> 

60 

1.4 

Honduras 

T 



61 

U 

Morocco—French 


1 


62 

U 

Iran 

R 

i 

1 


63 

1.2 

Guam 

R 

1 


64 

1.2 

Trinidad 


j 


65 

1.1 

Liberia 

RU 

i 

■ 4 

66 

1.1 

Tangier 

MR 

1 


67 

1.1 

Pol^d 

R 

1 

F* 

68 

1.1 

Czechoslovakia 

MPR 

W 


69 

1.0 

Okinawa 

R 

! 


70 

0.93 

Ceylon 


i 

1 


71 

0.84 

Persian Gulf 




72 

0.81 

Burma 



t 

73 

0.77 

Korea 

R * 



74 

0.65 

Belgian Congo 

R 



75 

0.57 

Virgin Island 


A 
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6805 


6805 


Order 

Words in 
MilHons 

Country 

Compani 

76 

0.54 

Trans jordania 


77 

0.53 

British East Africa 


78 

0.50 

Iceland 

R 

79 

0.49 

Paraguay 

M 

80 

0.48 

Hung^ary 

81 

0.45 

Vietnam 

R 

82 

0.44 

Iraq 

R 

83 

0.44 

British West Africa 


84 

0.40 

Syria 

R 

85 

0.37 

Barbados 


86 

0.36 

British Guiana 


87 

0.34 

Trieste, Free Terr. 


88 

028 

Algeria 


89 

028 

Surinam 

R 

90 

027 

Other British W. I. 


91 

026 

Ethiopia 

M 

92 

025 

Afghanistan 

M 

93 

024 

British Honduras 

T 

94 

1 022 

China 

GMPR 

95 

021 

Portuguese East Africa 


96 

020 

Rhodesia 


97 

020 

Luxemburg 


98 

0.19 

French West Africa 

R 

99 

0.19 

Tunisia 


100 

0.18 

Society Islands 

R 

101 

0.17 

Arabia—^Aden 


102 

0.17 

Libya 


103 

0.17 

Roumania 

M 

104 

0.14 

Vatican City 

M 

105 

0.13 

Madagascar 


106 

0.13 

Cyprus 


107 

0.12 

French West Indies 

R 

108 

0.12 

Azores 


109 

0.11 

Canary Islands 


110 

0.11 

Madeira Islands 


111 

0.11 

Italian East Africa 


112 

0.10 

New Caledonia 

R 

113 

0.10 

Portuguese W. Africa 


114 

0.08 

French Equatorial Africa 


115 

0.08 

Palestine 


116 

0.08 

Albania 


117 

0.06 

Cameroon 


118 

0.05 

Bulgaria 



w 


CFW 


Less than 50,000 words, each, were handled to all other points. 
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Exhibit No. 216 


Docket No. 8777 


Foreign Countries and Overseas Points (excluding Canada 
and Mexico) With Which Radio Carriers Operating in 
the United States Operate Radiotelegraph Circuits 
Under License from the Federal Communications Com¬ 
mission January 1, 1954. 

(World rank in total words of message telegraph traffic with the United 
States in 1952 is shown in parenthesis after each country.) 

Countries with which five companies operate: 

Number of 

Companies Coimtries 

Mackay, RCAC, PW, 1 Cuba (7) 

Tropical, Globe 

Countries with which four companies operate: 

Number of 

Companies Countries 

Mackay, RCAC, PW, Globe 2 China (94); Philippines (12) 

Mackay, RCAC, PW, Tropical 1 Brazil (5) 

Total 3 


Countries with which three companies operate: 


Companies 
Mackay, RCAC, PW 


Mackay, RCAC, Globe 
Mackay, RCAC, Tropical 
Total 


Number of 
Countries 

10 A^entina (10) ; Cliile (24) ; 

Czechoslovakia (68); For¬ 

mosa (45) ; France (3); Ger¬ 
many (4); Italy (6); Japan 
(2) ; United iGngdom (1) ; 
USSR (17). 

1 Hawaii (15) 

1 Colombia (14) 

12 


Countries with which two companies operate: 


Companies 
Mackay, RCAC 


Mackay, PW 
Mackay, Tropical 


Number of 
Countries 

10 Austria (32) ; Bermuda (47) 

Dominican Republic (38) 

Egypt (34); Haiti (56) 

India (13); Netherlands (9) 
Portugal (37); Spain (^) 
Tangier (66) ; 

1 Uruguay (28) 

1 Salvador (55) 
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Countries with which two companies operate (continued) : 


Companies 


Number of 
Countries 


RCAC, Tropical 

RCAQ US-Liberia 
Total 


3 (^temala (36) ; Panama (40) ; 

Puerto Rico (18); 

1 Lfljeria (65) 

16 


Countries with which a single company operates: 

Number of 

Company Countries 


Globe 


None 


Mackay 


PW 

RCAC 


I 


I 


Tropical 

I 


11 


None 

34 


6 


Afghanistan (92); Bolivia 
(S3) ; Bulgaria (118) ; Den¬ 
mark (35) ; Ethiopia (91); 
Hungary (^) ; Israel (21) ; 
Peru (^) ; Romania (103) ; 
Saudi Arabia (48) ; Vatican 
City (104); 


Australia (19) ; Belgian Congo 
(74); Belgium (16) ; Ctn^- 
acao (39); Ecuador ( 42 ); 
Finland (59) ; Fr. Indo Chi^ 
(81) ; Fr. West Africa (98) ; 
Greece (31); Grediland 
(125) ; Guam (63) ; Iceland 
(78) ; Indonesia (23) ; Iran 
(62); Iraq (82); Korea 
(73) ; Lebanon (43); Mar- 
tmique (107) ; New Caledonia 
(112) ; New Zealand (44) ; 
Norway (26); Okinawa 
(69) ; Pakistan (30) ; Poland 
(67) ; Surinam (89) ; Switz¬ 
erland (11); Sweden (20) 
Syria (84); Tahiti (100) 
Thailand (41) ; Turkey (46) 
Un. of So. Africa (25). 
Venezuela (8); Yugoslavia 
(49); 

Bahamas (50); British Hon¬ 
duras (93) ; Costa Rica (57) ; 
Honduras (60); Jamaica 
(54); Nicaragua (58). 


US-Liberia None 

Total 51 

Grand Total 83 


122 




6832 


Docket No. 8777 

6832 

Exhibit No. 225 

CoMPABISON OP TeLEGBAPH MeSSAGE VOLUMES (m WOBDS) 
Handled Between the United States, and The Neth- 
EBLANDS AND PoBTUGAL WiTH THE ToTAL TeLEGBAPH 
Message Volume Between the United States and At.t. 
OvEBSEAS AND FoBEIGN PoiNTS. 

(Includes traffic treinsiting the United States) 

1947-1953 


The NgtherUndi _Portugal 


Year 

Words 

%<rf 

total 

Words 

%<rf 

total 

Total ivorda between 
U. S. and all orerseas 
and foreign points 

1947-- 

7,262,750 

Outbound 

2.15 3,046,319 

.90 

337,131,185 

1948_ 

7,061,184 

2.50 

2,096,570 

.74 

282,327,827 

1949_ 

6,718,002 

2.59 

1,303,540 

.50 

259,789,522 

1950_ 

. 6,481,231 

2.46 

1,322,788 

.50 

263769,025 

1951 _ 

6,467,623 

2.43 

1,479,465 

.56 

265,970,828 

1952_ 

6,683,127 

2.59 

1,507,887 

.58 

258793,146 

1953_ 

6,786,656 

2.63 

1,420,836 

.55 

1257,637,695 

1947_ 

6,256,341 

Inbound 

1.96 2,115,015 

.66 

319,144,441 

1948_ 

6,321,705 

2.26 

1,386,252 

.50 

279,790,506 

1949._ 

6,657,716 

2.63 

952,951 

.38 

253785,722 

1950_ 

6,166,073 

2.42 

952,618 

.37 

254,754,382 

1951_ 

5,887,376 

2.18 

1,034,603 

.38 

270,637,805 

1952„. 

5,905,044 

*2.35 

945,164 

.37 

257,868,427 

1953_ 

5,805,482 

2.30 

826,863 

J3 

1251,988,517 

1947_ 

13,519,091 

Combined 

2.06 5,161,334 

.79 

656775,626 

1948. 

13,382,889 

2.38 

3,482,822 

.62 

562,118733 

1949_ 

13,375,718 

2.61 

2,256,491 

.44 

513,175744 

1950_ 

12,647,304 

2.44 

2,275,406 

.44 

518,523,407 

1951-... 

12,354,999 

2.30 

2,514,068 

.47 

536,608,633 

1952_ 

**12,588,171 

2.47 

2,453,051 

.48 

516761,573 

1953 

12,592,138 

2.47 

2,247,699 

.44 

1509,626712 


1 Includes estimates for Globe Wireless, Press Wireless, Tropical Radio 
and Western Union-Landlines. 

Source: Carriers' responses to FCC Order No. 85. 

* 6,069,362. 

** 12,752,489. 
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Exhibit No. 251-A 

FCC Docket No. 8777 
RCA Communications, Inc. 

TBAPPIC HANDLING POTENTIAL OP RCA COMMUNICATIONS 
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ABSTRACT 

An historical and semi-technical treatment is given of 
the gradual development of present-day trans-oceanic tele¬ 
printer services over the past 25 years. The technical dis¬ 
cussion deals briefly with pertinent and important aspects 
of:—^radio propagation; station facilities; multiplex 
methods; teleprinter system; and special error-prevention 
methods. Among the latter two is the so-called 7-unit’^ 
protected teleprinter code and system proposed by the 
author in 1934. 

Major steps, of a pioneering nature, are listed as:— 
diversity reception; propagation analysis and prediction; 
frequency-shift keying; the “protected^’ equal-ratio tele¬ 
printer code; and automatic EQ. The contribution made 
by each of these has brought the art from where it stood 
in 1932, when teleprinter service first was inangnrated 
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between San Francisco and Honolnln, to its present state 
in wMcb customer-to-cnstomer TEX service is offered, 
between the USA and nmnerons overseas points, over mnlti- 
cbannel facilities provided with the latest mntilation-reduc- 
tion (AEQ) equipment. 
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I 

HISTOBICAL 

One of the earliest successful applications of teleprinter 
(“Teletype’^) equipment to long-distance transoceanic cir¬ 
cuits, for commercial radiogram service, was made in 1932 
on the San Francisco-Honolulu circuit of BCA Communica¬ 
tions, Inc. Due to the excellence of that particular radio 
path, operation of the relatively simple installations was 
an immediate and outstanding success. 

The advantages of teleprinter operation, and the con¬ 
sistent results obtained over the Honolulu circuit, brought 
a demand for such operation on the major trans-Atlantic 
circuits between the U. S. A. and Europe. Unfortunately, 
the state of development of the radio-communications art 
at that time was not such as to permit the desired con¬ 
version, from Morse code to teleprinter operation, of the 
trans-Atlantic circuits, with teleprinter systems then avail¬ 
able. 

To make possible the use of teleprinter operation on 
short-wave signals such as then were generally obtainable, 
with existing or contemplated radio facilities, there was 
proposed the use of an 8-unit or 7-unit protected code (1) 
(2) (3). Teleprinter equipment employing that code was 
developed, and was used commercially on a limited number 
of long-distance radio circuits, from 1939 until 1947. 

The speed of a teleprinter channel was limited to 
approsdmately 60 words per minute, whereas Morse opera- 
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tion could and did attain traflSc speeds on the order of 300 
words per minute. To overcome this disadvantage of 
single-channel teleprinter operation, which limited the traffic 
capacity of a radio channel (each radio transmitter) to 
some 60 words per minute, various systems of multiplexing 
have been devised. Time-division methods (5) have been 
used, on numerous commercial circuits of EGA Communica¬ 
tions, 

6909 

Inc. since about 1935. 

World War II, with its sudden demand for a tremendous 
volume of telecommunications by the Armed Forces of the 
U. S. A. and other countries, necessitated the immediate 
procurement and installation of large quantities of tele¬ 
printer and associated equipment. The only types of tele¬ 
printer equipment and multiplexing equipment available, in 
the required quantities, were types that had been developed 
essentially for land-line services. These were the 5-unit 
start/stop teleprinter equipment and the frequency-division 
or tone-channel equipment used in voice-frequency carrier 
systems. The latter was usable over existing radio circuits 
employing telephone-type SSB radio transmitters and 
receivers. 

The impetus given teleprinter operation of transoceanic 
radio telegraph services, by the wartime use of available 
systems and the development of frequency shift keying, 
largely determined the immediate course of post-war trends 
in the commercial radio-communications field. 

One important post-war trend has been the growing use 
of tape-relay methods (4) which, by eliminating the need 
for manually retyping or ‘‘repunching’’ messages at each 
relay point, provide greater accuracy and speed in the 
handling of traffic. 

The recent advent of TEX service, which is a direct 
customer-to-customer teleprinter service now offered from 
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certain TJ. S. A. cities to a nnmber of European countries 
and to Honolulu, has again necessitated a study of methods 
and systems such as the 7-unit or 8-unit ‘‘protected” tele¬ 
printer code, the automatic-RQ system, and other possible 
methods of minimizing or eliminating errors caused by 
mutilation of the received radio signals. 

There is presented below, in tabular form, a chrono¬ 
logical history of certain important new steps or “firsts” 
by RCA. These have led. 
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step by step, from the original San Francisco-Honolulu 
printer service, to the present New York-Europe TEX ser¬ 
vice which utilizes time-division multiplexing, a “pro¬ 
tected” code, and automatic-RQ. 

n 

CHRONOLOGY 


5-Unit teleprinter equipment in com¬ 
mercial service on the San Fran¬ 
cisco-Honolulu circuit_ April 1932 

‘ ‘ Error-proof * ’ teleprinter system 

(8-unit or 7-unit) conceived. July 1934 

Time-division multiplex equipment in 
commercial service on the New 

York-San Francisco circuit_ 1934-1935 

“7-Unit” equipment tested over New 

York-San Francisco circuit. Early 1936 

“7-Unit” equipment in commercial 
service on the New York-San Fran¬ 
cisco circuit.. December 1939 

TEX service inaugurated between 
New York and Amsterdam- May 1950 
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ni 

TECHNICAL 

Items dealt with in the foregoing historical snmmary, 
and listed in the chronology, purposely have been limited 
to teleprinter systems and closely associated equipment. 
A cohesive and up-to-date technical treatment of those 
items, and of concurrent work that has contributed to the 
present state of the short-wave teleprinter art, is best pre¬ 
sented topically rather than historically. Such a topical 
grouping, suitable for the present purpose, is:— 

Radio Propagation 

Radio Station Facilities 

Multiplex Methods 

Teleprinter Systems 

Special Error-Prevention Methods 


Study of these various problems has been carried on 
concurrently, by many organizations and individuals, in 
various parts of the world. To refer to all of these, and to 
give credit everywhere that credit may be due, obviously 
is not possible in the present article. Rather, the treatment 
shall be concerned chiefly with the work of a particular 
organization—RCA Communications, Inc. and associated 
RCA Companies—and will refer briefly to other work and 
systems. 
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IV 

RADIO PROPAGATION 

What might be termed the normal vagaries of short¬ 
wave radio propagation range from the long-term 11-year 
sunspot cycle, down through seasonal and diurnal varia- 
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tions, to short-period ‘‘fading” that may have a time 
duration of only a very small part of a second. In addi¬ 
tion, there are the occasional so-called “disturbances” 
caused by sudden changes in the various forms of solar 
radiation. These widely differing types of variation, in 
the propagation characteristics of the several so-called 
“layers” that surround the earth, necessarily require the 
use of different methods for eliminating or minimizing the 
deleterious effects that can result if remedial action is not 
taken. It seems proper, therefore, to briefly describe the 
general methods or procedures employed in combatting the 
undesired effects which can be caused by each such type of 
variation. 

Fading”. This term will be used to refer to short- 
period variations, in received signal strength, having a 
time duration on the order of seconds or fractions of a 
second—roughly from say ten seconds down to one milli¬ 
second. 

Methods employed to mitigate against the effects of 
such fading, on short-wave radio telegraph services, 
include:—diversity reception; automatic gain control and 
thresholding; FSK (frequency shift keying) and limiting; 
“protected” codes for teleprinter services; and automatic 
EQ. These various methods will be dealt with separately 
in later sections in this article. 

Mvltipath. Under certain conditions, waves of a given 
length or frequency may be propagated, from the transmit¬ 
ting station to the distant 
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receiving station, over two or more paths that differ in 
length. As a result, the signal arrives first over the shortest 
path and later over one or more longer paths. The so- 
called “multipath delay” generally amounts to only about 
one millisecond, and therefore does not bother even the 
high-speed telegraph or multiplex services. However, such 
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delay may at times amount to six milliseconds or more. 
This is most likely to occur over the longer trans-oceanic 
circuits, and particularly when, for practical operational 
reasons, it is not possible to make available a transmitter 
and antenna on the optimum working frequency and having 
an optimum radiation pattern. 

To solve the multipath problem, two general lines of 
attack are followed. The first is to provide, and to use, 
the optimum working frequencies and suitable antennas for 
a particular circuit or path. The second is to so design 
the basic system or method, of telegraphic communication, 
that it will tolerate a maximum of element elongation caused 
by multipath propagation. 

This question of tolerance, to multipath elongation, 
deserves further discussion. As this paper deals primarily 
with teleprinter services, let us confine the treatment to 
that case. 

The usual start/stop teleprinter, as now used on most 
radio circuits, operates at a speed of approximately 60 
words' per minute. The time duration of each selecting 
interval, in the coded signal sent out, is approximately 
20 to 23% milliseconds depending upon the particular 
system and equipment. Such a machine, used directly on 
the radio circuit, has a total tolerance of about 6.6 milli¬ 
seconds. By the use of regenerative repeaters, this figure 
may be increased to perhaps 9 or 10 milliseconds. (Other 
problems introduced by the use of regenerative repeaters 
will not be taken up here). As most such services do not 
employ start/stop regenerative repeat- 
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ters, the figure of general interest is a total tolerance of 
approximately 6.6 milliseconds. Experience over long 
radio circuits, under practical operating conditions, has 
shown that there are periods when multipath elongation 
plus the usual vagaries of short-wave propagation have 
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the net result of rendering snch start/stop teleprinter 
operation impossible at the usual 60 WPM speed. 

Certain types of time-division multiplex equipment, 
however, are so designed that they have an inherent total 
tolerance, against multipath elongation, of approximately 
7.5 milliseconds for the two-channel mode of operation 
that provides a total traffic-handling capacity of 120 WPM. 
Stated differently, such time-division multiplex equipment 
will deliver 120 WPM commercial copy, on standard start/ 
stop printers, when a single such printer used directly on 
the radio circuit will be uncommercial at 60 WPM. 

The foregoing has been the experience on two different 
trans-Pacific circuits. 

Diurnal, Seasonal and Swnspot-Cycle. Such long- 
period variations, in the propagation medium, require 
that different frequencies be employed at different times 
over a given radio circuit or path. Present knowledge 
makes it possible to plan ahead, weeks and months or 
even years, for the normal frequency requirements of any 
given circuit, thereby insuring the best possible signal/ 
noise ratios obtainable. 

**Disturbances”, In 1928, soon after the Marconi Beam 
equipment first was placed in operation on the London-New 
York circuit, a two or three day outage of the signal had 
engineers madly trying to find out what had gone wrong 
with the equipment. They did not then know about Del¬ 
linger’’ black-outs, sunspot effects, and the importance of 
planetary configurations 
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(6) (7). Today, thanks to such research, it is possible to 
accurately predict the time of occurrence of most such 
disturbances. The accuracy of such predictions, both short¬ 
term and long-term, already is better than 85%. As a 
result, the radio-communication networks can plan ahead 
for the use of suitable frequencies or the use of alternate 
routings. 
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Relays^ During periods of difficult or disturbed propa¬ 
gation, over a particular path such as the North Atlantic, 
or over circuits for which the great circle path goes even 
farther north into the auroral zone, present practice makes 
use of relay points so situated as to route the traffic over 
paths that provide more stable and reliable propagation. 
Such a relay station, for US-Europe traffic, is located at 
Tangier in northern Africa. This, and other similar relay 
stations elsewhere in the world, make it possible to main¬ 
tain reliable communication at times when the direct cir¬ 
cuits would be difficult or hopeless. 

V 

i EADIO STATION FACILITIES 

Power output of radio transmitters has been increased, 
and antenna directivity or gain has been improved, to the 
extent justified by theoretical, practical and economic con¬ 
siderations. This provides the greatest practicable signal/ 
noise ratios at the distant receiving points. 

The use of FSK (frequency shift keying) has simplified 
some transmitter problems and has made possible the use 
of improved techniques in the radio-receiving equipment. 
The net result has been not only improved performance 
but, what is of even greater practical importance, simpler 
and more reliable routine operation under most conditions. 
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Since it is the propagation medium or path that is 
responsible for most of the difficulties encountered in main¬ 
taining reliable and accurate communication, it is at the 
receiving end that the greatest improvements have been 
sought and obtained. 

Diversity reception, preferably employing two or three 
geographic^y spaced antennas (8), has been found to be 
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essential for high-quality commercial teleprinter services. 
Even with FSK, and the use of high degrees of limiting 
which it permits, diversity reception is employed to mini- 
mize the effects of fading and thereby to insure the maxi¬ 
mum in performance and accuracy. 

Receiving stations, for teleprinter services on major 
overseas circuits, necessarily employ directive antennas 
in their diversity arrays, and specialized receiving equip¬ 
ment designed for this type of service. 

Short-wave relay stations, such as that at Tangier, are 
equipped to relay teleprinter traffic by either fully auto¬ 
matic or tape-relay methods depending on the require¬ 
ments. This eliminates the need for manual reprocessing 
and thereby further insures accuracy. 

VI 

MULTIPLEX METHODS 

Efficient use of the available radio channels, and of 
expensive facilities, requires that traffic speeds attainable 
on each radio signal be considerably greater than that of 
a single teleprinter, which latter is usually about 60 words 
per minute. The required increase in traffic capacity is 
obtained by multiplexing two or more teleprinter channels 
on one radio carrier. The methods employed are frequency 
division and time division, or 
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a combination of both. 

A detailed analysis, of the relative merits of the two 
^sic methods, is beyond the scope of tHs present paper. 
However, a few of the more important advantages and dis¬ 
advantages of each may be cited. 

The usual method of frequency-division multiplex 
employs tone channels applied to a telephone-type SSB 
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radio transmittter. Each tone carries a single start/stop 
teleprinter. The obvious advantage of such a system is that 
it requires no special synchronizing equipment—^the only 
requirement being that the start/stop machines employed 
at both terminals be fully compatible. Theoretically, at 
least, such a system provides complete flexibility of chan¬ 
neling, channel extension, relaying, etc. Also theoretically, 
the number of channels available over a single radio trans¬ 
mitter is limited only by the extent to which the power 
(peak) may be divided and still produce the required sig¬ 
nal/noise ratio per channel at the distant receiving station. 

Time-division multiplex divides up the time duration of 
one code element, in a single-channel printer signal, into 
two or four or more equal intervals and assigns each to a 
separate channel. This obviously doubles or quadruples 
the basic keying speed, and thereby makes the system more 
susceptible to the effects of multipath radio propagation 
and its resultant elongation of the received signals. How¬ 
ever, as has already been pointed out, the inherent design 
features of such equipment permit it to handle 120 WPM 
at times when a single 60 WPM start/stop teleprinter 
would be unusable because of signal elongation. 

Such a time-division multiplex signal can be transmitted 
over any telegraph or radio-telegraph facilties that will 
handle the required speeds 
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of keying. However, the terminal equipment must operate 
synchronously. This complicates the problem of channel 
extension and relay, but has the advantage of making pos¬ 
sible the use of a ‘^protected” teleprinter code and of exist¬ 
ing designs of automatic-RQ equipment. 

The advantages of both basic methods can be obtained 
by employing a 2-channel time-division multiplex on each 
tone channel of a frequency-division multiplex system. 
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vn 

TELEPRINTER SYSTEMS 

The 5-Tinit teleprinter code consists of all the 32 possible 
combinations of five marking or spacing nnit elements or 
time intervals. Each combination is assigned to a different 
letter of the alphabet, special character, or machine func¬ 
tion such as line feed, etc. If a transmitted combination is 
mutilated by static, noise or interfering signals, or by fad¬ 
ing, the result is that an essentially different combination is 
presented to the receiving teleprinter and thus an incorrect 
character is printed or an undesired operation is performed. 

Present-day techniques and radio equipment have 
improved the quality of received signals to such an extent, 
over that of 1934, that the use of 5-unit teleprinter equip¬ 
ment is practicable and commercial on most radio circuits 
and services. However, while such improvements have 
greatly reduced the magnitude of the problem, there is 
room for still further improvement. 

Basically if we cannot, at any and all times on any radio 
circuit, deliver a signal of the quality required by the tele¬ 
printer system in use, 
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then we must devise a teleprinter system that will function 
on the quality of signal that can be consistently delivered. 

The solution proposed in 1934 was a 7-unit or 8-unit 
code in which all valid combinations would consist of 3 out 
of 7, or 4 out of 8, marking units. Mutilations, indicated 
by receipt of fewer or more than the specified number of 
marking units in one code combination, are automatically 
detected by the mechanism or electrical circuits associated 
with the receiving teleprinter. In the original system 
embodying these principles, receipt of a mutilation was 
registered by the printing of a special error-indicating 
symbol The procedure then was for the operator to use 
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a special break-in device and immediately request a repeti¬ 
tion. Present systems, sucb as the automatic-RQ equipment 
developed by the Netherlands PT&T, automatically request 
and supply the required repetition. 

The use of such a “protected*^ code, either with or 
"without the automatic-request-for-repetition (ARQ) fea¬ 
ture, makes it possible to provide a commercial quality of 
service on signals and circuits that would be hopeless for 
use with non-protected 5-unit equipment. 

The 3-out-of-7 or the 4-out-of-8 code, though it provides 
a very high degree of protection, still is not perfect. It is 
possible for one unit to be dropped out by fading, and 
another unit to be filled in by noise, within one code combi¬ 
nation. This sort of so-called “transposition^^ produces a 
valid but incorrect code combination and results in the 
printing of a wrong character or the actuation of an unin¬ 
tended function such as FIGS shift, etc. Fortunately, the 
probability of occurrence of such transpositions is small. 
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SPECIAL ERROR-PREVENTION METHODS 

The oldest and simplest procedure, for preventing 
errors from appearing in the final copy of a message, is 
collation. In Morse operations, an operator might request 
that the distant transmitting station send “words twice” 
or “slip twice”, which meant to repeat each word or each 
message. The receiving operator, manually transcribing 
from the recorder tape, then could compare the first and 
second transmissions, as received, and use his judgment 
as to what portions of each were correct if they differed. 

Collation still is used, to some extent, for checking the 
accuracy of figure groups or unusual words. These are 
repeated after the signature, and thus serve as a check on 
the accuracy of both transmission and reception. 
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Automatic collation schemes have been proposed, and 
some have been tried in Morse operations. Generally 
speaking, any such scheme requires that each code combi¬ 
nation, corresponding to a desired character or fxmction, 
be transmitted at least twice and perhaps three times. In 
teleprinter operation, where dependence is placed mainly 
on the functioning of a machine rather than on the judg¬ 
ment of a human being, double transmission can do no more 
than indicate an error and possibly call for automatic repe¬ 
tition until the two received signals do agree identically 
for the combination or character in question. Triple trans¬ 
mission would, at least theoretically, provide the probability 
that two out of three would be in agreement a large percent¬ 
age of the time and therefore presumably would insure 
against error. 
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Such automatic collation methods require multiple trans¬ 
mission of all text, and thus greatly reduce the net traffic 
speed and capacity of whatever facilities are employed. 

The use of a self-checking “protected” code, such as 
the 3-out-of-7 or 4-out-of-8, provides mutilation-detection 
of quite a high order; the probability of valid transposi¬ 
tions being very small. By combining with this system the 
ARQ method for automatically requesting and obtaining 
the required repetition of a mutilated combination or char¬ 
acter, we attain a degree of error-prevention that closely 
approaches the desired goal of no mutilation errors under 
any conditions of signal or circuit. 

Taking a round figure of 100/1 for the improvement 
already obtained in reduction of mutilation errors, we can 
rather loosely call this a first-order correction. The resid¬ 
ual, fractional percentage of mutilation errors yet remain¬ 
ing require what we may call a second-order correction. 
Reduction of this second-order residual of transpositional 
errors is the present problem. 
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IX 

Stjmmaet 

Let us now briefly summarize the steps that have been 
taken, over a period of approximately 25 years, to bring 
the commercial short-wave teleprinter services to their 
present high degree of speed and accuracy. 

The slow, year-by-year improvement in available tech¬ 
niques, components, and equipment design, obviously has 
been an important and essential element. However, the 
major portion of the overall improvement has resulted 
from a certain few revolutionary and pioneering steps. 
These are: 

Diversity reception 

• Propagation analysis and prediction 
Frequency-shift keying 
“Protected’’ teleprinter code 
Automatic-RQ 

It can be expected that continued research and develop¬ 
ment will further refine the techniques and equipment now 
available, and thereby will further reduce the present small 
residual of mutilation errors resulting from valid code 
transpositions. It is, however, to the creative minds of 
pioneering men that we must look for the next major 
advance in mutilation-reduction, mutilation-detection, pre¬ 
vention of code transpositions, and the eventual elimination 
of all errors other than the human ones. 
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Exhibit No. 256* 

RCA*S INTERNATIONAL TELEPRINTER 
EXCHANGE SYSTEM 

For many years firms engaged in business requiring the 
exchange of international radio telegrams in a relatively 
large volume have found it advantageous to utilize a private 
teleprinter connection with the radio oflSce. These facilities, 
which are provided without charge to the customer, are 

* This Exhibit is listed as Exhibit 257 in the official eotirt record. 
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called Private Tie Line or PTL facilities. The nsnal 
arrangement consists of a send-receive teleprinter in the 
customer’s office connected by DC lines to a switchboard, 
either manual or automatic, in the central office of the 
radio company. 

Messages sent by the customer are received on printers 
in the central radio office, usually in page copy form. For 
transmission over international circuits it is necessary to 
reprocess the message into a form satisfactory for inter¬ 
national handling and accounting. At the foreign end a 
similar reprocessing is required for messages being for¬ 
warded either over a PTL facility or, in the case of many 
European countries, over the TELEX network. TELEX 
is the name of the European teleprinter exchange system 
corresponding to TWX, the domestic teleprinter exchange 
service in the United States. 

With inauguration of the first international Teleprinter 
Exchange Service by RCA in May 1950, it became possible 
for a PTL customer to be connected at the central office 
directly into a radio channel which connected with the 
foreign customer’s office. This new service, generally 
known as TEX service, is two-way telegraph communica¬ 
tion providing direct connection between customers having 
RCA teleprinters in New York City and Washington, D. C. 
with customers in Europe having TELEX facilities. A 
similar service is provided between San Francisco and 
Honolulu for customers having RCA teleprinter installa¬ 
tions in those cities. 

TEX service is charged for on a time basis, at a rate 
of $3 per minute with $9 minimum charge for each connec¬ 
tion. Charges are based on the length of time that the 
connection is at the disposal of the customer with an auto¬ 
matic arrangement for deducting time that the circuit is 
not useable to the customer. Chargeable time begins when 
the receiving machine transmits its identification and ends 
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when the originating station terminates the call by trans¬ 
mitting a special disconnect signal 

Thus, TEX service offers to the telegraph user a 
facility which provides for direct teleprinter conversation, 
immediate acknowledgment of receipt, an opportunity to 
clarify any misunderstanding during the initial communica¬ 
tion, and finally it provides each customer a written record 
of everything transmitted in each direction. 

Before discussing details of ECA’s TEX service, it will 
be helpful to consider some developments which make it 
possible to provide this service on a reliable basis. 

Although EGA successfully demonstrated five-unit 
start/stop code teleprinter operation over a radio circuit 
between San Francisco and Honolulu as early as 1932, 
operation on the longer trans-Atlantic and trans-Pacific 
radio 
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circuits was impractical with the radio facilities and tele¬ 
printer systems then available. The five-unit start/stop 
code on radio circuits was subject to mutilations from noise 
and fading, with consequent printing of erroneous char¬ 
acters. 

To overcome this difficulty, tests were begun in 1936 
over the New York-San Francisco radio circuit utilizing a 
seven-unit protected code. This code was a development of 
an idea for an eight-unit protected code first conceived in 
1934 by J. B. Moore of EGA. 

In the seven-unit code each character, symbol, and 
printer function is represented by a signal combination 
consisting of three mark and four space elements. The 
terminal apparatus used to receive seven-unit transmis¬ 
sions over various radio circuits between 1939 and 1945 
automatically counted the signal elements to determine 
whether the signal as received contained three mark and 
four space elements. If not, the equipment would alert the 
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receiving operator by ringing a bell and print an “error 
indicating’’ symbol. 

This original seven-nnit equipment conld satisfactorily 
indicate the occurrence of an error, but it required time- 
consuming operator attention to obtain the necessary cor¬ 
rection. A further step conceived and developed by Dr. 
Van Duuren of the Netherlands Administration was the 
addition of equipment capable of automatically effecting 
correction of mutilations rather than merely indicating 
their presence. 

This automatic correction equipment is designated by 
RCA as ARQ, or Automatic-RQ, the term RQ in telegraphy 
meaning a “request for repetition.” The equipment was 
developed to work with the RCA Time Division Multiplex. 

The ARQ system employs the basic seven-unit code prin¬ 
ciple to identify mutilated received characters and to cause 
the automatic transmission of a “request for repetition” 
over the return channel. In the transmitting equipment 
each character transmitted is simultaneously electrically 
stored in the equipment for a period of time sufficient to 
permit it to be retransmitted if it is incorrectly received. 
Upon receipt of a repetition request at the transmitting 
equipment, the transmitting circuits automatically lock up; 
the last three transmitted characters are repeated and, at 
the same time, stored again for possible further repetition. 
The receiving terminal equipment, after initiating the 
request for repetition, ceases operation until the repeated 
character is delivered to it. Only the unmutilated charac¬ 
ters i are passed onward by the receiving terminal equip¬ 
ment to the receiving teleprinter. 

Because of the widespread use of the five-unit code for 
terminal equipment, the input and the output of the ARQ 
equipment are designed for five-unit signals. The ARQ 
transmitting equipment provides the means of converting 
five-unit code to the equivalent seven-unit code and at the 
receiving terminal reconverting this into the five-unit code. 
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Except for the relatively infrequent occurrence of trans¬ 
positional mutilations (in which an identical number of 
drop-outs due to fading, and fill-ins due to noise, occur 
within a sequence of one character thus retaining an appar¬ 
ently correct mark/space ratio), intelligence delivered to 
the terminal equipment is assuredly correct. 
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One of the most important advantages of the ARQ sys¬ 
tem is the ability of the equipment to take advantage of 
workable circuit conditions, even if they are of very short 
duration. The delivery of essentially unmutilated received 
signals through ARQ equipment makes it practicable to 
pass the signal directly into a customer’s office without 
extensive monitoring. This facility, together with the 
improvement in available techniques such as diversity 
reception, propagation analysis and prediction, frequency 
shift keying, and greater channel capacity of a radio cir¬ 
cuit, made possible by multiplex, all make it possible to 
render a dependable TEX service today. 

Before TEX service could be inaugurated there 
remained a problem of keyboard differences to be resolved. 
The European TELEX network had already standard¬ 
ized on the International No. 2 keyboard which differed 
from the RCA keyboard in six upper case character assign¬ 
ments. Standardization was achieved by converting all 
RCA equipment to meet the International No. 2 standard. 
This was accomplished by replacing the dollar sign on upper 
case D with “who are you” for use with automatic answer¬ 
back; by deletion of the apostrophe, ampersand, and 
number sign from upper case F, G and H respectively, 
which were left without an assignment; by substitution of 
an equal sign for semi-colon on upper case V; and by sub¬ 
stitution of plus sign for quotation marks on upper case Z. 
This conversion was accomplished smoothly except for 
elimination of the dollar sign from upper case D. If during 
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a TEX call a cnstomer imconscionsly sends upper case D 
to mean dollar sign, it triggers the automatic answer-hack 
on the European customer's printer which then transmits 
its identification call to the United States customer and 
garbles the eastbound transmission. This difficulty mini¬ 
mizes as customers become accustomed to spelling out the 
word dollars instead of sending upper case D. 

Equipment in the TEX Operating Position 

The equipment used in the TEX service for connecting 
the customer to the radio channel is shown in the sketch 
of the RCA TEX Operating Position. 

This design, which is still in use, started out as an 
experimental model when TEX service was first inaugu¬ 
rated and has been perpetuated to meet the rapid expan¬ 
sion. For this reason it is strictly functional, rather austere 
in appearance, and can be improved in many respects. 

The position is arranged to accommodate the apparatus 
necessary to process TEX calls over one ABQ channel. 
The principal items of equipment are fitted with cords and 
plugs for picking up power and signals from receptacles 
and jacks in the TEX table. The table top is at a convenient 
height for stand-up operation of the printer keyboard, con¬ 
trol switches, and counter. 

Clear plastic doors on the large compartment protect 
the FBXD from dust, suppress noise, and permit observa¬ 
tion of FRXD operation. The shelf height of the large 
compartment is convenient for removal of equipment onto 
a dolly for maintenance. The small compartment serves 
to store unscanned tape and houses apparatus requiring 
little or no attention. The bin mounted on the small com¬ 
partment's hinged door collects scanned tape for subse¬ 
quent disposaL 
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The Page Printer is the principal tool in the TEX 
operating position. It serves as a monitor for all conver- 
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sations and is the operator's medium for working with the 
customer and foreign correspondent. The machine is a 
Teletype Model M-15 page printer with the selector mag¬ 
nets and keyboard transmitter contacts wired in series for 
send/receive service. A jack provides for patching a Tele¬ 
type Model 14 transmitter-distributor (not mounted in the 
TEX position) in series with the page printer to permit 
transmission from prepared tapes on special occasions. 

The Control Panel mounts indicator lamps, the ‘‘cir¬ 
cuit” switch, and the “operator’s” switch. A detail of 
the control panel showing the various lamps and switches 
is shown on the block diagram entitled TEX Signal System. 

The “circuit” switch has two positions labeled Idle and 
TEX. Idle is the “free” status condition with the TEX 
position disconnected from the radio channel. TEX is the 
“busy” status with the TEX position connected to the 
radio channel. 

The “operator’s” switch has three positions: local only, 
two-way (mid-position), and foreign-only. The main func¬ 
tion of this switch is to permit the TEX operator to con¬ 
verse privately with either the foreign terminal or the local 
customer; or when in the mid-position, to monitor the 
customer-to-customer transmission and talk to both simul¬ 
taneously. 

The Character Counter mounted on the front of the con¬ 
trol panel housing is a modified Veeder Boot llOV d-c mag¬ 
netic, six digit, reset counter. For accounting purposes the 
reading of the counter is converted to dollars by means of 
a conversion chart. A new TEX call cannot be established 
until the counter is reset to zero. 

The Reperforator Transmitter-Distributor (FRXD) is 
a Teletype machine modified by RCA for use in the TEX 
position. 
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The major modification provides the period sensing cir- 
cnit which detects periods and actuates the Minor switch 
in the relay tray. 

The Relay Tray consists of a group of eight relays and 
a Minor'switch mounted on top of a steel chassis with limit¬ 
ing resistors, spark suppressors, a pulse stretching capaci¬ 
tor, selenium cell, and fuse mounted inside. 

The Minor switch has ten contact points and a wiper 
arm. The wiper arm advances one point for each succes¬ 
sive period detected by the FEXD and releases on all other 
selections. On receipt of ten successive periods, the Minor 
switch functions to indicate completion of the call and turns 
off the character counter. 

The Telegraph Repeater (Hybrid) is a steel chassis with 
four Western Electric 255A plug-in type polar relays 
mounted on the top and limiting resistors, spark suppres¬ 
sors, absorber capacitors and a fuse mounted inside. The 
repeated functions to connect the duplex AEQ channels in 
the customer’s simplex teleprinter channel. 

6939 

Function of TEX Signal System 

For an explanation of the functions involved in the TEX 
service, please refer to the block diagram showing the 
EGA TEX Signal System. 

This diagram shows in simplified form the various 
components in the TEX system and their relation to each 
other. In addition to the components mounted in the TEX 
position the block diagram also shows the local customer’s 
printer, the Central Eadio Office PTL switchboard, and the 
AEQ transmitting and receiving facility. The TEX oper¬ 
ator’s control panel is shown in detail. 

As shown on the left side of the diagram the TEX posi¬ 
tion can be patched to any PTL customer at the CEO PTL 
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switchboard. As shown on the right side of the diagram 
the TEX position is normally assigned to one ARQ radio 
channel. 

A TEX channel requires a three-legged signal circuit on 
the five-unit side of the AEQ. For easy reference these legs 
are designated as A, B and C. One end of each leg termi¬ 
nates in the telegraph repeater (hybrid). Legs A and B 
terminate the full duplex radio circuit connecting respec¬ 
tively the receiving output and transmitting input of the 
AEQ. Leg C is a simplex circuit to the local customer. 

The hybrid accepts one-way inbound signals on leg A 
and repeats them inbound to leg C as shown by the arrows 
on the diagram. Likewise, signals originating on leg C are 
repeated as shown to the one-way outbound leg B. 

Leg C includes the TEX position printer which is 
bracketed by the manual “Operator’^ switch arranged to 
isolate either the customer side or the Hybrid side without 
interrupting the line current in any of the legs. This pro¬ 
vides the TEX operator with a means for conversing pri¬ 
vately with either the local customer or the foreign point. 

It wiU be noted on the diagram that there is reference 
to received Alpha or Beta and transmitted Alpha or Beta 
signals. These are both idle signals transmitted over the 
circuit when there is no traffic for transmission. Idle Alpha 
is transmitted when the position is in the “free’’ status and 
disconnected from the radio channel. Idle Beta is sent 
when the facilities are connected to the radio channel, but 
no traffic is being sent at the moment. 

The TEX position is responsive to Alpha and Beta 
impulses from the AEQ receiving apparatus. Reception 
of idle Alpha signal is indicated at the control panel by 
extinction of the amber foreign status lamp. Received Beta 
lights the amber lamp. A corresponding green local status 
lamp is OFF for the “free” condition and ON for the 
“busy” condition. 
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Associated circuitry connected to the AEQ transmitting 
section causes transmission of Alpha and Beta signals dur¬ 
ing idle (no traffic) periods to supply status information to 
the foreign operator. 
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A change from Alpha to Beta is used as a calling indi¬ 
cation. The first terminal to receive an amber light actu¬ 
ated by a received Beta signal is considered the called 
party and is obliged to answer with a local Beta condi¬ 
tion. The calling party terminates the conversation and 
is the first to return to Alpha condition. This is followed 
by a received Alpha condition from the foreign terminal 
to clear the channel and permit initiation of a new call from 
either direction. 

It will be noted on the diagram that the transmit Alpha 
Beta control between the control panel and the ABQ trans¬ 
mitting input passes through the FRXD. This is because 
the question of When to send in idle signal is determined 
by the FRXD transmitter condition, the idle signal being 
sent only when the FRXD is clear of traffic. Which idle 
signal (Alpha or Beta) to transmit is determined by whether 
the circuit switch on the control panel is thrown to TEX 
or IDLE. 

In addition to this transmit Alpha Beta control loop 
and the five signal element lines between the FRXD and 
ARQ transmitting section, there are two local pulse lines 
to the TEX position. Pulse No. 1 is the relaxation pulse 
for the FRXD transmitter clutch. This pulse is supplied 
once each character cycle except during the ARQ repeti¬ 
tion cycle. The function of the pulse is to control the tim¬ 
ing of the FRXD transmitter so that its signal elements 
are presented to the synchronous multiplex system at the 
proper instant. No FRXD transmission takes place when 
the pulse is withheld, but continued operation of the reper- 


150 


6941 


forator section of tlie FBXD on an incoming signal forms 
a tape loop and stores the traffic for subsequent scanning. 

Control pulse No. 2 is supplied for character counting 
purposes. Each such pulse coincides with an opportunity 
for unmutilated character transmission via the AEQ and 
is, therefore, chargeable time. The No. 2 pulse is effective 
only after the counter is set by the TEX operator at the 
start of a call. Counting stops during AEQ action, FEXD 
tape lock condition, return of the control panel circuit 
switch from TEX to IDLE, or after automatic sign-off 
at the end of an outbound call, which is provided by the 
FEXD period detection and operation of the Minor switch 
on the relay tray. 

Sequence of Operations During a Typical TEX Call 

Having discussed the functions of the TEX operating 
position, let us now consider its operation during a typical 
TEX call between Amsterdam and New York. 

With the New York TEX Operating Position in normal 
‘‘free’^ condition ready to start a TEX call, the following 
relations prevail at New York: 

1. The AEQ equipment is operating with Idle Alpha 
being transmitted to Amsterdam and being received 
from Amsterdam. 

2. The Control Pulses No. 1 and No. 2 are being sup¬ 
plied from the AEQ transmitting equipment. The 
No. 1 pulse is ineffective because there is nothing in 
the FEXD tape for transmission to Amsterdam. 
The control pulse No. 2 is cut off from reaching the 
counter by the circuit switch in Idle position. 
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3. The TEX position is not connected at the CEO PTL 
Switchboard to any PTL customer. 
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4. The Circuit Switch on the TEX operator’s control 
panel is on Idle and the Operator’s Switch is on two- 
way position. 

5. All indicator lamps are out. 

Consider first a TEX call originating at Amsterdam for 
a New York customer. The following takes place at the 
New York TEX Operating Position: 

1. Idle pulses received from Amsterdam change from 
Alpha to Beta, the Amber Foreign light comes on, 
and the inbound call alarm sounds. 

2. The New York TEX Operator responds, knowing 
that the Amsterdam TELEX operator wishes to 
place a call. The Circuit Switch and Operators 
' Switch on the control panel are moved back to TEX 
and Foreign-Only respectively. The White Foreign- 
Only and the Green local status lamps light. 

3. The New York AKQ transmits Idle Beta instead of 
Idle Alpha to Amsterdam. 

4. ' On receiving the Beta signal, the Amsterdam TELEX 

operator transmits the wanted party’s TEX number 
which is received by the New York TEX operator. 

5. The New York TEX operator acknowledges receipt 
of the information and requests the Amsterdam 
TELEX operator to stand by while the contact is 
made. 

6. The New York TEX operator requests the PTL 
Switchboard operator to connect the TEX position 
to the called party’s line. 

7. After connection is made, the Operators Switch is 
' moved to Local-Only. The Foreign-Only lamp goes 

off and the Local-Only lamp goes on. The TEX 
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printer becomes connected to the customer and 
isolated from the ARQ channel. 

8. The New York TEX Operator and the New York cus¬ 
tomer converse. As soon as the party is ready, the 
Operator’s switch is returned to two-way. The Local- 
Only lamp goes out and the New York customer is 
connected through on the radio circuit. 

9. The New York TEX Operator sends a code letter 
group which is understood to indicate that the call 
may begin. This traffic passes to the FEXD. 

10. Tape feed at the FRXD permits Pulse No. 1 to ener¬ 
gize the FRXD transmitter clutch magnet. The 
FRXD transmits to Amsterdam. 
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11. Conversation starts with each party sending his code 
identification in turn. 

12. The New York TEX operator observes the start of 
conversation on his monitor printer and starts the 
counter by depressing the latch lever momentarily 
and setting the counter at zero reading. Counter 
operation on inbound calls to New York is for record 
purposes only, since billing is done at the point of 
origin. 

13. The parties carry on back and forth until the busi¬ 
ness is complete whereupon the foreign corre¬ 
spondent signs off and the Amsterdam TELEX posi¬ 
tion transmits Alpha idle signals to New York. 

14. The Amber Foreign lamp at New York goes out, 
indicating end of call. The New York TEX operator 
requests customer disconnect and follows with a 
return to Idle Alpha. The counter stops and the 
position is again free to start a new calL The 
operator notes the count and enters the charges on 
the monitor copy for record and file. 
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For outbound calls from New York to Amsterdam, the 
circuits function exactly as for inbound. The order of 
switching is somewhat different, however, and the feature 
of the New York customer terminating the call with a 
sequence of ten periods is added. 

Because the TEX service is simplex at the terminals, 
certain precautions must be observed for satisfactory opera¬ 
tion. A transmission in either direction must be concluded 
with the international “GO-AHEAD’^ signal ? (plus, 
question mark; upper case ZB). This indicates that the 
person' transmitting is ready to receive a reply from his 
own correspondent. Unless this rule is followed it is likely 
that the record copy will be garbled by both parties sending 
simultaneously. 
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TEX CmcuiTs Operated by EGA 
January 18, 1954 

Between New York and Washington D. C. on one 
hand and 

Belgian Congo—^Leopoldville 
•Belgium—^Brussels 
Denmark—Copenhagen 
Finland—Helsinki 
•France—^Paris 

• Germany—Frankfurt 
Luxembourg—^Luxembourg 

•Netherlands—Amsterdam 
Norway—Oslo 
Sweden—Oslo 

• Switzerland—^Beme 

United Kingdom—^London (Automatic Belay via 
Amsterdam) 

Between San Francisco and 
•Hawaii—^Honolulu 


Direct Circuit 
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Exhibit No. 261 




FCC Docket No. 8777 


EGA Cozmntuiicatioiis, Inc. 






HOURLY MESSAGE LOAD REPORT 







TO AND FROM PORTUGAL 


> < 

Feidat, April 2, 1954 




E. S. T. Out 

In 

Total 


12Mid.-lA.M_ 0 

0 

0 


1 - 2 A. M. 0 

0 

0 

' 

2-3 A.M._ 0 

0 

0 


3-4A.M_ 0 

0 

0 


4.5 A.M._ 0 

0 

0 


5-6 A.M._ 2 

4 

6 


6 - 7 A. M_ 0 

12 

12 


7-8 A.M._ 0 

9 

9 


8-9 A.M._ 0 

10 

10 


9.10 A. M._ 2 

5 

7 


10.11 A. K_ 1 

11 

12 

*■ 

11 -12 Noon_ 2 

6 

8 

, 

12.1P.M..- 6 

8 

14 


1 - 2 P. M._ — 4 

13 

17 


2.3 P.M. _ 3 

6 

9 


3-4 P.M._ 2 

3 

5 


4.5 P.M.. 13 

5 

18 

r^ 

5-6 P.M._ 10 

0 

10 


6. 7 P.M.. _ 7 

1 

8 


7-8 P.M._ 5 

0 

5 


8- 9 P.M. _ 5 

1 

6 

’■ 

9.10 P.M._ 8 

0 

8 


10.11P.M._ 6 

1 

7 


11.12 Mid._ 3 

0 

3 

► 

TOTALS_ 79 


174 

, 

155 







► 
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Exhibit No. 262 


FCC Docket Na 8777 
RCA Conunxmications, Ina 


TEAPFIC HANDLING POTENTIAL OF RCA COMMUNICATIONS 

CmCTjns With Poexhgal 



CAPACITY! 

AVERAGE 

TRAFFIC* 

6 A. M.. 

6 P.M. 
(words 

Percentage 

Excess 

Percentage* 
Excess Capacity 
if Mackay 

Percentage* 
Excess 
Capacity if 
Entire Industry 


(words per hour) 

per hour) 

Capacity 

Traffic Handled 

Traffic Handled 

To Portugal 

2,160 

134 

93.8 

90.9 

86.0 

From Portugal- 

2,160 

273 

87.4 

80.3 

76.6 


1. 60 per cent of the avaflable capacity of a printer channel of 3,600 words per hour has been used in estimating 
its effective capacity. 


2. Based on the study of traffic distribution for Friday, April 2, 1954. This figure includes non-paid as well as 
paid words. The hourly word load was arrived at by averaging 25 words as the paid wordage per message; 
10 unpaid words per message were added to cover the preamble and collation. In addition, 15% of the daily 
messages between 6 AM and 6 PM were considered to be the service messages, requests and answer for 
correction; IS words each were added for these messages. 

3. Based on the carriers’ responses to FCC Order No. 85, Part (1) A, for the first half of 1953. The same hourly 
distribution of traffic has been assumed for Mackay as for RCA Communications. Mackay handled 148,435 
paid words, as compared with 322,775 for RCA Communications to Portugal. Using this ratio Macka/s average 
traffic, 6 AM to 6 PM, in words per hour, would be 62. From Portugal Mackay handled 124,674 paid words 
as compared with 222,494 for RCA Communications. Using this ratio, Macka/s average traffic, 6 AM to 6PM. 
in words per hour would be 153. 

4. Based on the carriers’ responses to FCC Order No. 85, Part (1) A, for the first half of 1953. The same hourly 
distribution has been assumed for all carriers as for RCA Communications. The total industry traffic was 
728,458 paid words to Portugal, as compared with 322,775 for RCA Communications. Using this ratio, the 
industry's average traffic, 6 AM to 6 PM, in words per hour would be 302. From Portugal the total industry 
handled 411716 paid words, as compared with 222,494 for RCA Communications. Using this ratio, the industry’s 
average traffic, 6 AM to 6 PM, in words per hour would be 505. 
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Exhibit No. Z62-A 

FCC Docket No. 8777 
RCA Commonicatioiis, In& 

TRAFFIC HANDLING POTENTIAL OF RCA COMMUNICATIONS 

CmcxTiTS With Poethgal 

AVERAGE 

TRAFFIC* Parcentage* 

6 A. M.- Percentage* Exceea 

6 P. M. Percentage Excess Capacity Capacity if 

CAPACITY^ (paid words Excess if Mackay Entire Inanstry 

(paid words per boor) per hoar) Capacity TrafSc Handled TrafSc Handled 

To Portugal _ 2,160 90 95.8 93.9 90.6 

From Portugal _ 2,160 183 91.5 86.8 84.3 

1. 60 per cent of the available capacity of a printer channel of 3,600 words per hour has been tised in estimating 
its effective capacity. 

2. Based on the study of traffic distribution for Friday, April 2, 1954. This figure includes only paid words. The 
hourly word load was arrived at by averaging 25 words as the paid wordage per message. 

3. Based on the carriers’ responses to FCC Order No. 85, Part (1) A, for the first half of 1953. The same hourly 
distribution of traffic has been assumed for Mackay as for RCA Communications. Mackay handled 148,435 paid 
words, as compared with 322,775 for RCA Cx)mmunications to Portugal. Using this ratio Mackay’s average 
traffic, 6 AM to 6 PM, in words per hour, would be 41. From Poitrjgal Mackay handled 124,674 paid words 
as compared with 222,494 for RCA Communications. Using this ratio, Mackay’s average traffic, 6 AM to 6 PM, 
in words per hour wotild be 102. 

4. Based on the carriers’ responses to FCC Order No. 85, Part (1) A, for the first half of 1953. The same hourly 
distribution has been assxuned for all carriers as for RCA Communications. The total industry traffic was 
728,458 paid words to Portugal, as compared with 322,775 for RCA (Communications. Using this ratio, the 
indxistry’s average traffic, 6 AM to 6 PM, in words per hour would be 203. From Portugal the total industry 
handled 411,716 paid words, as compared with 222,494 for RCA (Communications. Using this ratio, the industry’s 
average traffic, 6 AM to 6 PM, in words per hour would be 339. 
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Exhibit No. 265 

FCC Docket No. 8777 
RCA Communications, Inc. 

Simulated Single Sideband Transmission 


4-cliannel 4-channel 

Multiplex Multiplex 



400— 




400— 


^ - 1.8 kc -► i 

i I 

i I 

j Frequency j 

I Assignment | 

U-2.2 kc-►! 

i ’ i 

I i 

This Exhibit shows two 4-chaimel Time Division Multiplex 
carriers operating with 400 cycile shift, each with a spacing, 
center to center, of 1.8 kilocycles and an overall bandwidth 
requirement, exclusive of keying sidebands, of 2.2 kilo¬ 
cycles. This transmission can be received easily with com¬ 
munications receivers utilizing an overall intermediate fre¬ 
quency amplifier filter of 600 cycles for each carrier per 
each receiver. 
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Exhibit No. 266 

PCC Docket No. 8777 
BOA Commimications, Inc. 

Utilization op a Portion of the Spectrum by 
RCA Communications 


7400 kc. 
(10 A 2b) 

7407.5 

7410 


Two-channel multiplex (TOR) to London, 
England. 

- Morse channel for any European circuit. 

Four-channel multiplex (TOM) to Frankfurt- 
Main, Germany. 

— Solo printer channel to Rome, Italy (two-chan¬ 
nel multiplex expected in the future). 

— Two-channel multiplex (TOR) to Paramaribo, 
Surinam (one channel automatically relayed 
to Amsterdam, Netherlands; other channel 
available for tape relay to Amsterdam, 
Netherlands). 


Morse channel to Capetown, South Africa. 
Four-channel multiplex to Tangier. 

7415 kc. 

(10 A 2b) - 

Four-channel multiplex to Tangier. 
Four-channel multiplex to Tangier. 

. (automatic relay to London, England). 


Twenty-three channels of 60 words per minute are 
operated over approximately 17 kilocycles of spectrum 
space, or less than % of a kilocycle per channeL There is 
a possibility of 36 channels over this same spectrum space, 
which would reduce the allocation per channel to less than 
% kc. 7405 kc. is assigned to other users, which reduces 
the utilization of this space by RCA Communications. 
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FCC Docket No. 8777 
RCA Communications, Inc. 


Exhibit No. 293 

Comparison of Joint Operating-Office Expenses Per Books 
With Such Expenses If Assigned on a Use Basis for 
Each of the Three AC&B Companies 
Year 1953 


1. Number of Words Handled on 

New York Circuits^.--- 

Percent of total- 

2. Joint Operating—Office Ex¬ 
penses Per Books: 

Central Office, New York- 

Percent of total- 

Public Offices in New York and 
Washington and Regional 
Offices in Hinterland USA3.__ 

Percent of total___ 

Total Joint Operating—Office 
Expenses—USA_ 

3. Joint Operating—Office Ex¬ 
penses Reallocated on Use Basis 
(Number of Words Handled) : 

Central Office, New York.__ 

Public Offices in New York and 
Washington and Regional 

Offices in Hinterland USA_ 

Total Joint Operating—Office 
Expenses Reallocated._ 

4. Understatement or Overstate¬ 
ment OF Joint Operating— 
Office Expenses on Books When 
Compared With Reallocation on 


Mackay 

Radiol 

Commercial 

Cable 

An 

America 

Combined 

78,082,130 

51.0% 

43,997.129 

28.8% 

30,839,186 152,918,445 
202% 100.0% 

$1,7X330 

39.0% 

$1,430,562 

322% 

$1,284,723 

28.8% 

$4,449,615 

100.0% 

$ 516,211 
33^% 

$ 516211 
33^% 

$ 516,211 
33J6% 

$1,548,633 

100.0% 

$2,250,X1 

$1,946,773 

$1,800.9X 

00 

$2,269,304 

$1,281,489 

$ 898,822 

$4,449,615 

$ 789,803 

$ 446,006 

$ 312,824 

$1,548,633 

$3,059,107 

$1,727,495 

$1,211,646 

$5,998,248 

($ 808,566) $ 219,278 

$ 589,288 



Use Basis. 

* Parentheses denotes Understatement 

^ Excludes Marine Central Office operations. 

* Ma(^y wordage is based on data for its New York CRO furnished in connection 
with Exhibit No. 244. Commercial and All America wordage is based on data pre¬ 
pared in response to FCC Order No. 85. Wordage for All America includes a small 
volume of ti^c handled at MiamL 

8 See Record, page 3451. 
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Exhibit No. 294 

FCC Docket No. 8777 
RCA Conununications, Inc. 
Page 1 of 2 

Restatement of Message Revenue and Message Expenses 
Applicable to The Mackay Radio Cmcuirs with 
The Netheelands and Portugal 
Year 1953 


The Netherlands Portugal 


1. Reallocation or Operating Revenue Deductions ; 

(a) Brentwood Transmitting Station (Per Exh. No. 

244) __ $ 8S9 

(b) Southampton Receiving Station (Per Exh. No. 

244) _...- 518 

(c) Central Office—New York (Per Page 2 hereof) 17,632 

(d) Public Offices—New York and Washington and 

Regional Offices in the Hinterland (Per Page 2 
hereof) _ 6,137 

(e) Foreign Agencies (Per Exh. No. 244)-....- 338 

(f) Tangier (Per Page 2 hereof)- 15,915 

Total direct expenses, excluding depreciation.- $41,399 

(g) Depreciation (Per Exh. No. 244)- 2,823 

Note: In view of the revision herein in the allo¬ 
cation of Tanper expenses to The Nether¬ 
lands circuit, it follows that some increase 

above that shown would be justified. 

(h) Overhead .....- 10,350 

Basis: The Mackay ratio of its overhead expenses 

to its direct expenses on a company-wide 
basis was 26.9% (exclusive of deprecia- 
I tion). For the purposes of this statement, 

I a lower percentage of 25% instead of 26.9% 

was used 


Total ___ _ _ $54,572 

2. Message Service Revenue from Circuits __ 46,890 

3. Excess of Circuit Revenues Over Allocated Costs *($ 7,682) 


$ 9,891 

7,203 

17,587 


6,121 

337 

$41,139 

4,408 


10,285 


$55,832 

45,799 

*($10,033) 


* ( ) Denotes deficit 
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Exhibit No. 


FCC Docket No. 8777 
RCA Commtmications, Inc. 

Page 2 of 2 


The 

Netherlenda Portngal 


Reallocation of Operating Revenue Deductions: 
(c) Central Radio Office, New York_ 


Basis : 

Portugal_ 

Netherlands 
All Other— 


Paid Words 
NY Circuits 

605,016 

606,420 

76,870,694 


Percent 
of Total 

0.775% 

.777 

98.448 


78,082,130 100.000% $2,269,304 


(d) Public Offices, New York and Washington; and Regional 
Offices in Hinterland_ 


Basis i 

Portugal- 

Netherlands_ 

All Other- 


Paid Words 
NYCircnits 

605,016 

606,420 

76,870,694 


Percent 
of Total 

0.775% 

.777 

98.448 


Reallocated 

Expenses 

$ 6,121 
6,137 
777,545 


78,082,130 100.000% $ 789,803 


(f) Tangier- 

Basis: Since Mackay did not supply a breakdown of its 
Tangier message service expenses of $323,040 as for 
its transmitting station, receiving station or CRO, 
! it was decided to use for weighting purposes the 
relative percentages applicable to RCA Communi- 
I cations, Ta^er, which were 34% for Ae trans¬ 
mitting station, 25% for the receiving station and 
41% for the CRO. 


Transmitting 

Transmitter 

Percent 

Total 

Station : 

Honrs 

of Total 

Expenses 

Netherlands 

4,540 

6.49% 

$ 7,128 

AU Other 

65,449 

93.51 

102706 

■ 

69,989 

Receiver 

100.00% 

$ 109,834 

Rzceivinc 

Bays 

(Aatre) 

Percent 

Total 

Station : 

of Total 

Expenses 

Netherlands 

1.04 

473% 

$ 3320 

All Other 

20.96 

9577 

76740 

i 

22.00 

100.00% 

$ 80760 


$17,632 $17,587 


Reallocated 

Expenses 

$ 17,587 
17,632 
2,234,085 


6,137 


15,915 
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CRO (Incluoikc 
PxjBLic OmcE): 

Tout 

Word* 

Perc«nt 
of Total 

Total 

Expensea 

Netherlands_ 

All Other_ 

606,420 

15,558,156 

3.75% 

96.25 

$ 4,967 

127,479 


16,164,576 

100.00% 

$ 132,446 

Total Tangier: 


Perceat 
of Total 

Total 

Ezpeaaea 

Netherlands _ 

All Other_ 


4.93% 

95.07 

$ 15,915 
307,125 



100.00% 

$ 323,040 


7317A 

RCAC Request for Oral Argument 

EGA Commimicatioiis, Inc., a party respondent, requests 
that the full Commission hear oral argument prior to reach¬ 
ing a decision in the above-entitled proceeding. 

This proceeding has been pending for nine years. 

The prior decision of the Commission, based on a record 
of some 3000 pages of testimony and some 200 exhibits, has 
been reviewed by the Court of Appeals for the District of 
Columbia and by the Supreme Court of the United States. 

Subsequent to the remand ordered by the Supreme 
Court, the original record has been reopened and supple¬ 
mented by some 1500 additional pages of testimony and 
some 120 exhibits during the period from April 7 to May 
3, 1954. 

7317B 

No Commissioner has heard oral argument on the pres¬ 
ent supplemented record. 

Chairman McConnaughey has never heard any oral 
argument on these applications, or participated in earlier 
proceedings herein. 
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In addition, there are certain matters of a confidential 
nature affecting communication facilities and competition 
with the area involved, which have occurred since the clos¬ 
ing of the record on May 3, 1954 and which may have an 
important bearing upon the Commission’s decision. 

Accordingly, RCA respectfully submits that in a case 
of this character involving “important decisions” (order 
released March 3,1954), oral argument is both appropriate 
and necessary. Oral argument would aid all members of 
the Commission in reaching a decision in accordance with 
the remand of the Supreme Court. 

The applicant Mackay will not be injured by the grant¬ 
ing of this request since it is operating the circuits in issue 
pending the final decision of this commission. 

Whebefore, the Commission is requested to 

7317C 

schedule oral argument before the full Commission prior 
to reaching any decision in this proceeding. 

Respectfully submitted, 

RCA Communications, Inc. 

By /s/ John T. CahiU 
John T. Cahill 

/s/Howard R. Hawkins 
Howard R. Hawkins 
Its Attorneys 


June 3,1955 
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Mackay Opposition to Oral Argument 

Mackay Radio and Telegeaph Company, Inc., Appli¬ 
cant in the above-entitled matter, in opposition to the 
Request of RCA Communications, Inc. for oral argument 
at this time in this proceeding, respectfully alleges that: 

1. The Request for Oral Argument at this stage of the 
proceeding is entirely unorthodox. It is beyond the 
requirements of the Administrative Procedure Act, the 
Communications Act and the Commission's Rules of Prac¬ 
tice and Procedure. The ^‘Request’’ contains no probative 
grounds upon which the Commission should waive or depart 
from its established rules of procedure. 

2. Applicant believes that there are no matters of a 
confidential nature or otherwise, ** affecting communication 
facilities and competition with the area involved,^’ which 
the Commission is not fully and completely aware of. 

3. The “Request** recites that this proceeding has been 
pending for nine years, and that several thousand pages 
of testimony have been taken and several hundred exhibits 
presented, in two separate proceedings before the Commis¬ 
sion. That statement is correct, and emphasizes the extreme 
importance 

7320 

of an early and final decision in the matter. The Applicant, 
at all times since the beginning of this proceeding, has been 
injured by the oppositions of RCA Communications, Inc. 
and the delays incident to its various oppositions. These 
oppositions have hampered the applicant in its over-all 
operations, not only with the two points directly involved 
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(The Netherlaiids and Portugal), but with respect to its 
world-wide standing with foreign administrations. Any 
additional delay in a final conclusion of this matter will 
bring further injury upon Applicant's operations. 

It is submitted that the ‘‘Bequest’* for Oral Argument 
at this stage of the proceeding is frivolous and interposed 
to delay final decision. 

Since All America Cables and Badio, Inc. and the Com¬ 
mercial Cable Company (sister companies in the AC&B 
system) were made parties respondent by the Commission 
in the last proceeding involving these applications, the Com¬ 
mission may consider these companies as acquiescing in the 
foregoing statement in opposition. 

Whebepoee, applicant prays that the “Bequest” be 
denied. 

Bespectfully submitted, 

James A. Kennedy 
James Au Kennedy 

John F, Gibbons 
John F. Gibbons 

Attorneys for the Applicant, 
Maceay Badio and Telegbaph 
Company, Inc. 


Wheeleb & Wheeheb 

Bxjbton K. Wheeubb, 
Of Counsel 

New York, N. Y. 

June 6,1955 
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Order Denying Oral Argument 

FCC 55-652 

befobe the 19831 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matteb \ 

of I 

Mackay Radio and Telegbaph f 

Company, Inc., V jjo. 8777 

Applications for radiotelegraph cir- ( 
cnits between the United States and V 
Portugal, Surinam, and The Neth- I 
erlands. / 


At a session of the Federal Communications Commis¬ 
sion held at its offices in Washington, D. C. on the 8th day 
of June, 1955; 

The Commission having under consideration: 

(a) A ‘‘Request for Oral Argument^’ filed by RCA 
Communications, Inc., (RCAC), on June 3, 1955, 
wherein it is requested that the Commission schedule 
oral argument before the full Commission prior to 
reaching any decision in this proceeding, for the fol¬ 
lowing reasons: 

(1) That this matter has been pending for nine 
years; 
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' (2) That the record prior to remand was lengthy; 

(3) That after remand extensive additions were 
made to the original record; 

(4) That no Commissioner has heard oral argu¬ 
ment on the present supplemented record; 

(5) That the Chairman has never heard any oral 
argument or participated in the earlier proceedings; 

(6) That certain matters of a confidential nature 
have occurred since the close of the record which 
have an important bearing on the decision of this 
proceeding; 

(7) That in a matter of this character involving 
important decisions, oral argument is appropriate, 
necessary, and would aid the Commission in reach¬ 
ing a decision *‘in accordance with the remand of the 
Supreme Court”; and 

7324 

(8) That the applicant Mackay Radio and Tele¬ 
graph Company (Mackay) would not be injured by 
a grant of the RCAC request, as it is operating the 
circuits at issue pending a final decision of the Com¬ 
mission; 

(b) A statement, filed by Mackay on behalf of itself 
and All America Cables and Radio, Inc. and Commer¬ 
cial Cable Company, who are parties herein, on June 
7,1955, opposing a grant of the RCAC request, for the 
following reasons: 

(1) That there is no provision in the Commis¬ 
sion’s Rules for the procedure requested by RCAC; 

(2) That the holding of oral argument would fur¬ 
ther delay this proceeding which has already been 
pending for nine years; 
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(3) That Mackay is not aware of any matter, con¬ 
fidential or otherwise, relating to the proceeding 
herein regarding which the Commission has not been 
fully informed; and 

(4) That Mackay is now being injured by the 
uncertainty as to the status of its circuits because 
it cannot finalize plans, and that the delay involved 
in holding oral argument would further injure it; 

(c) A statement, filed by The Western Union Tele¬ 
graph Company, on June 6, 1955, wherein it is stated 
that it takes no position on the request of KCAC; 

It Appearing, That the Commission has had the benefit 
of numerous detailed pleadings, oral arguments, and briefs, 
wherein the issues involved in this proceeding have been 
exhaustively explored, as well as appellate court decisions, 
as follows: 

(a) Proposed findings and conclusions filed after 
the close of the original record; 

(b) Exceptions to the Initial Decision issued after 
the original hearings, with supporting briefs, and 
replies thereto; 


7325 

(c) Oral argument held subsequent to the Tni tifti 
Decision; 

(d) Briefs filed on appeal to the Circuit Court of 
Appeals for the District of Columbia Circuit; 

(e) The decision of the Circuit Court of Appeals; 

(f) Briefs filed with the Supreme Court of the 
United States; 

(g) The opinion of the Supreme Court; 
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i(h) Petition, reply, and answer filed after remand 
to the Commission; 

(i) Oral argument after remand; and 

( 3 ) Proposed findings and conclusions filed after 
the close of the further hearings; 

It fubtheb apprabtng. That in view of the above- 
described papers and proceedings, the Commission, hav¬ 
ing ample basis for an evaluation of the lengthy record 
before it, does not require the present holding of a third 
oral argument herein in order to decide this proceeding; 

It fubtheb appeabing. That the holding of further oral 
argument at this time would further delay a decision herein, 
and that the fact that nine years have elapsed since the 
institution of this proceeding is a factor militating against 
further delay; 

It fubtheb appeasing. That oral argument, being lim¬ 
ited to evidence of record, is not a proper method for the 
introduction of new matter occurring since the close of 
the record, and that a petition to re-open the record is the 
proper means of seeking to introduce such matter; 

It fubtheb appeasing. That thirteen months have elapsed 
between the close of the record herein and the filing of 
the ECAC request for oreil argument; that, aside from 
the development of new evidence, which is not appropriate 
to this request, all of the grounds given by ECAC, except 
one, for oral argument at this time were known since the 
close of the record in May of 1954, and that the remain¬ 
ing ground was known for eight months since October of 
1954 when the Chairman was appointed; so that in the 
absence of any explanation it appears that ECAC has 
unduly delayed its request for oral argument to the pres- 
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ent time, when the grant thereof wonld dismpt the dne and 
orderly conduct of the Commission's business; 

7326 

It further appearing, That in view of all of the fore¬ 
going, insufficient grounds have been advanced to require 
or justify a grant of oral argument as an exception to the 
Commission's established procedures; 

It is ordered, That the request by RCAC that the Com¬ 
mission schedule oral argument in this proceeding before 
the full Commission prior to reaching a decision herein 

IS DENIED. 

Federal Communications Commission* 


Released: June 10, 1955 


Mary Jane Morris 

Secretary 


•Concurring Statement of Chairman McConnaughby 

I concur in the action of the Commission denying the 
request of RCAC, Inc. for the holding of Oral Argument in 
this proceeding before the Commission en banc prior to the 
issuance of a decision herein. I note that in the aforemen¬ 
tioned request of RCAC, Inc. reference is made to the fact 
that I have never heard any oral argument on these appli¬ 
cations or participated in the earlier proceedings herein. 
I should like to make it clear that I have familiarized 
myself fully with the record of these proceedings and 
have presently read and studied very carefully the tran¬ 
script of oral argument held on February 8, 1954 
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Memorandum Opinion and Order of June 24 , 1955. 


befobe the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter 

of 

Mackay Radio and Telegraph 
Company, Inc. 

Applications for radiotelegraph cir¬ 
cuits between the United States 
and Portugal, Surinam, and The 
Netherlands. 


Docket No. 8777 


By the Commission: Commissioners Webster and Doerfer 
dissenting and voting to grant the petition. 

The Petition 

1. On June 14, 1955, RCA Communications, Inc. 
(RCAC), a party to this proceeding, filed a petition to 
reopen the record herein for the purpose of receiving new 
evidence relating to a new cable allegedly planned by the 
American Cable & Radio Corporation, (AC&R), which 
owns and controls Mackay Radio & Telegraph Company, 
(Mackay), the applicant herein; and to a new trans-Atlantic 
telephone cable which the American Telephone and Tele¬ 
graph Company, (AT&T) and certain others have been 
authorized to place into service. 
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2. In support of its petition, ECAC stated that the new 
evidence it would offer if the record were reopened included 
certain correspondence and part of a public notice issued 
by the Commission, attached as Exhibits 1 to 6 of the 
petition. ECAC further alleged on information and belief 
that AC&E has conducted extensive negotiations and may 
have reached new agreements concerning new cable facili¬ 
ties with the area involved; that land may have been 

I purchased for new cable operations; and that there are 
indications that some of ECAC’s customers may have been 
contacted concerning services over such new cable of 
i AC&E. ECAC further alleged that evidence with respect 
' to the foregoing is highly pertinent to a decision in this 
proceeding and was not available at the close of the hear¬ 
ings on May 3, 1954. 

3. ECAC also alleged that the new evidence it proposed 
to offer would show that fundamental representations or 
claims made by AC&E in support of its applications, which 

' may have been relied upon by the Commission, are not 
entitled to any weight or consideration; that ECAC’s 
financial health and existence are gravely threatened by 
i “two great combinations of high-capacity cables as well 
as a multiplicity of radio circuits’^; and that, in view of 
the proposed new cables, and the existing cable and radio 
circuits, no public benefit whatever can result from a grant 
of the applications at issue. 

7354 

The Opposition 

4. On June 17, 1955, Mackay filed an opposition to the 
ECAC petition. In this opposition Mackay alleged that 
the petition was premature and without foundation, since 
no application either for authority under Section 214 of 

' the Communications Act to construct new facilities, or 
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under the Cable Landing License Act to land a cable, had 
been filed. In this connection, Mackay called attention to 
the fact that when EC AC had opposed Mackay *s applica¬ 
tion for renewal of anthority to commnnicate with certain 
points in Europe, unless such anthority were conditioned 
with reference to possible new communications develop¬ 
ments, the Commission had rejected RCAC^s opposition 
without prejudice to ECAC’s right to renew the same if and 
when an application for a cable landing license were to be 
filed. Mackay argued that the present ECAC petition was 
therefore in reality res judicata. 

5. Mackay pointed out that when ECAC, during the 
course of the further hearings herein, had attempted to 
cross-examine a Mackay witness with respect to the possi¬ 
bility that new and additional cable facilities might be 
established, the Hearing Examiner sustained an objection 
to the proposed cross-examination as speculative and out¬ 
side the scope of the issues; that ECAC took an exception 
and referred to the matter in its Proposed Findings of 
Fact and Conclusions. Mackay also alleged that ECAC did 
not seek an enlargement of the issues at that time and 
further that it did not seek a reopening of the record after 
the exchange of correspondence in August and September, 
1954, upon which the instant ECAC petition is based. 
Mackay I argued, therefore, that in any event ECAC had 
unduly delayed this request. 

6. In view of all of the foregoing, Mackay requested 
that the ECAC petition be denied. 

' The Westebn Union Statement 

7. On June 21, 1955, the Western Union Telegraph 
Company (Western Union) filed a statement to the effect 
that the ECAC petition which was served upon it was not 
complete because Exhibits 1 to 3 were not included therein; 
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that Western Union knows of no provision in the Commis¬ 
sion’s Rules which authorizes “such partial or incomplete 
service upon a party to a proceeding”; that Western 
Union assumes that the Commission will refuse to enter¬ 
tain a petition unless and until it has been notified that all 
parties have been properly served; and that upon receipt 
of a complete copy Western Union will advise the Commis¬ 
sion of its position in the matter. 

7355 

The RCAC Reply 

8. On June 21, 1955, RCAC filed a reply to both the 
Mackay opposition and the Western Union statement. It 
pointed out that, although Mackay claimed both that the 
RCAC petition was premature and unduly delayed, such 
petition was in fact timely. RCAC claimed that data with 
respect to facilities which may be planned would aid the 
Commission in reaching a decision in accordance with the 
opinion of the Supreme Court, which stated that the 
Commission should consider “trends and needs of this 
industry.” 

9. RCAC also referred to the Commission’s approval 
in principle of a new cable since the close of the record and 
argues that a trend as exemplified by the proposed cable 
can hardly be described as ‘ ^ entirely speculative. ’ ’ Instead, 
RCAC argues that Mackay’s opposition furnishes a cogent 
reason for reopening the record. RCAC also contends that 
the Commission’s action on RCAC’s opposition to renewal 
of Mackay’s license authority is not res judicata herein as 
it related to an entirely different matter. 

10. RCAC further alleges that the fact that the issues 
herein must be decided in accordance with law is no ground 
for a claim of injury to Mackay and that it could readily he 
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established that RCAC has been injured to a far greater 
extent than could be claimed by Mackay. 

11. Insofar as the Western Union statement is con¬ 
cerned, BCAC stated it had no objection to serving Western 
Union with copies of the Exhibits at issue, and would do so 
as soon as the Commission directs. RCAC alleged, how¬ 
ever, that in any event the petition without the Exhibits at 
issue “fully apprises Western Union of the nature of the 
new evidence^’; and that favorable action on the petition 
would not prejudice Western Union since that Company 
has opposed a grant of the Mackay applications. 

12. In view of all of the foregoing, RCAC requests that 
its petition to reopen the record and receive new evidence 
should be granted. 

7356 

The American Telephone and Telegraph Cable 

13. As noted above, RCAC in its petition requests that 
the record be reopened to receive evidence with respect to 
two different cables—^the American Telephone and Tele¬ 
graph cable, which is authorized and in process of being 
provided, and the AC&R cable, which is allegedly being 
planned. We shall consider these two matters separately, 
turning our attention first to the AT&T cable. 

14. The exhibits attached to the RCAC petition include 
certain correspondence exchanged between the Commission, 
and AT&T and RCAC, and a public notice of the Commis¬ 
sion, dated between February and May of 1955, relating to 
the AT&T trans-Atlantic telephone cable. The record 
shows that RCAC was aware of this cable at the time of the 
further hearings. The contract with respect thereto was 
incorporated in the record at the request of counsel for 
RCAC, who at that time stated “. . . and I would like to 
request the addition of one contract [to matter incorporated 
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into the record by reference] which is well Icnown to the 
public and the industry and the Commission and others 
concerned, and that is the contract which I think is dated 
December 1, 1953, between the American Telephone and 
Telegraph Company, [AT&T] Eastern Telephone and Tele¬ 
graph Company, and the Canadian Government and the 
British Government, for the construction of a trans- 
Atlantic coaxial telephone-telegraph cable/’ (Emphasis 
supplied.) RCAC also referred to this cable, in its Pro¬ 
posed Findings of Fact and Conclusions, as an additional 
reason for denying the Mackay applications. It is clear, 
therefore, that the contract was *‘well known” to RCAC at 
the time of the further hearings. The matters set forth in 
the Exhibits referred to in the RCAC request indicate that 
the proposed AT&T cable cannot be used to provide tele¬ 
graph service between the United States and Europe with¬ 
out prior permission of this Commission. This restricts 
the use of the cable and limits its competitive effect in the 
telegraph field. 

15. It does not appear to us that repetitious and cumu¬ 
lative material of this type constitutes “new evidence” 
which requires or even justifies the reopening of the record 
herein. If the record were to he reopened every time any 
additional piece of correspondence is exchanged or a notice 
issued, matters could never be resolved. We are, there¬ 
fore, of the opinion that the petition should he denied inso¬ 
far as it relies upon the proffered evidence relating to the 
AT&T cable. 

7357 

The Ameeican Cable and Radio Coepobation Cabie 

16. The record shows that RCAC believed that the 
AC&R System had a plan for a new cable between the 
United States and Europe at the time the further hearings 
herein were held, because counsel for RCAC attempted to 
cross-examine a Mackay witness with respect to this matter. 
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The Hearing Examiner, however, sustained an objection 
to the proposed cross-examination. Both counsel for 
ECAC and this Commission noted exceptions. Connsel for 
RCAC then read into the record a brief summary of the 
line of questions he intended to ask the witness. In gen¬ 
eral, these questions, in addition to the one relating to the 
existence of a plan, were concerned with such matters as 
the state of the plan, what had been done, what was intended 
to be done, the facilities to be provided by the cable, the 
service to be made available by the cable, how the cable 
would affect the communications picture from the stand¬ 
point of service between the United States and Europe, 
including Holland and Portugal. Counsel for ECAC also 
indicated he would have asked further questions to develop 
facts regarding the trends and needs of the industry, as 
well as regarding other statements which appear in the 
Supreme Court decision. 

17. Counsel for ECAC further stated that ECAC would 
either appeal the Examiner ^s ruling directly or would 
reserve an exception and carry it through. ECAC did not 
appeal the ruling directly. It did, however, in paragraph 
18 of its Proposed Findings of Fact and Conclusions, filed 
after the close of the further hearings herein, make refer¬ 
ence to this matter of the proposed cable of AC&E. In 
this connection, it alleged that ECAC had been advised by 
a customer that AC&E had offered to provide telegraph 
service with Europe over such a facility, and that AC&E 
has sought radio licenses on the erroneous contention that 
cables are of declining strength and effectiveness in inter¬ 
national communications. ECAC also referred to the rul¬ 
ing of the Hearing Examiner and the fact that exceptions 
thereto were taken by ECAC and Commission counsel. 

18. In view of all of the foregoing, it appears to us 
that the ‘‘new evidence” with respect to the AC&E cable 
referred to by ECAC in its petition relates directly to a 
topic which was excluded by the Hearing Examiner. 
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Accordingly, before we can evaluate the merits of the 
instant petition insofar as it relates to any cable wbicb 
AC&B may be planning, we must pass upon the Hearing 
Examiner’s ruling on the proposed cross-examination. We 
shall therefore now pass upon the ruling of the Hearing 
Examiner, and then consider the instant request of BCAC. 

7358 

19. The Hearing Examiner excluded the proposed 
RCAC cross-examination on the ground that it related to 
future plans or proposals of AC&R with respect to its 
facilities, and, therefore, was beyond the scope of issue (a) 
of our order of March 3,1954 (wherein this matter was set 
for further hearing), which related to obtaining . cur¬ 
rent data regarding . . . the facilities presently available 
to each respondent carrier. ...” We are of the opinion 
that, even if the issue as stated were to be given a liberal 
rather than literal interpretation, the Hearing Examiner 
was correct in her ruling. This is so because a cable can¬ 
not be laid or operated from the United States to any 
foreign or overseas point unless and until authority for 
landing such cable in the United States is applied for and 
granted by this Commission under applicable law.^ BCAC 
did not allege that any application for authority to land 
such a cable had been filed, and, in fact, no such application 
had been filed at the time the Examiner made her ruling. 
After an application is filed, the Commission is required 
to solicit comments from interested agencies and to obtain 
approval of the Secretary of State before it can grant a 
cable landing license. Furthermore, the Commission can 
impose such terms and conditions in any landing license it 
may grant as it finds the public interest requires. At the 
same time, similar landing authority, also subject to the 
imposition of various terms and conditions, must be 
obtained from the government of each country in which 

147 XJ. S. C. Sees. 34-39 and ExecutiTe Order Ko. 10530 dated Ma7 10,1954. 
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the cable is to land. After all necessary anthorizations, 
both here and abroad are secured, it is necessary for the 
successful applicant to order the cable, arrange for its 
manufacture and finally lay the cable across the ocean and 
build appropriate installations at the landing points, as 
well as connections to central operating rooms. It is 
apparent, therefore, that BCAC’s proposed cross-examina¬ 
tion related to matters which might never occur or at best 
were so highly speculative as to provide little if any basis 
upon which to rely for a determination of any of the issues 
herein. Any conclusions which might be reached on the 
basis thereof would necessarily be the result of attempting 
to forecast definitive effects upon RCAC from a cable which 
might never be laid. 

20. There is, however, an even more fatal defect in the 
RCAC proposed cross-examination. In order to speculate 
about the effects of the AC&R cable, we must assume not 
only that we would in fact grant such application for a 
cable landing license, but also the particular terms and 
conditions under which such grant would be made. In 
essence, therefore, the hearing on the applications 
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of Mackay to serve The Netherlands and Portugal would 
of necessity become the forum for deciding our course of 
action with respect to such terms and conditions upon 
which' any future AC&R cable landing license application 
would be granted. This is so because if we based a denial 
of the Mackay applications, even in part, on the supposed 
effects of a cable which we might authorize in the future, 
we would necessarily have determined that, should authority 
for such a cable be sought, we would grant it upon terms 
and conditions herein hypothesized, for otherwise a denial 
of Mackay ^s applications herein would be capricious and 
irresponsible. Obviously, this is not sound or proper pro¬ 
cedure. This Commission should not and will not decide 
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so important a matter as a collateral issue in tMs proceed- 
I ing at a time when it does not even have an application for 
a cable landing license before it. 

21. We shall now examine the EC AC petition to reopen 
the record in order to introduce evidence with respect to 

I the AC&R proposed cable and the effect thereof. We do 
not find that any of the facts set forth therein or the argu- 
I ments advanced on the basis of such facts make any mate¬ 
rial difference in the situation described above. In this 
connection, we note that ten months have elapsed since 
the correspondence, upon which RCAC bases its request 
to reopen the record, was exchanged between the Commis¬ 
sion, AC&R, and RCAC regarding a possible AC&R cable. 

! In all of this period neither AC&R nor any of its operat- 
I ing subsidiaries has filed any application for a cable land¬ 
ing license with the Commission. Furthermore, we have 
not been informed that any other country has granted 
i AC&R or any of its operating subsidiaries such authority. 

22. It is to be noted that if AC&R in fact files an appli¬ 
cation for a cable landing license, we will, at that time, when 
all facts and data with respect to such proposed cable are 
before us, have ample opportunity to evaluate the effect 
thereof upon the competitive and financial situation with 
respect to all points sought to be served. RCAC will also 
have a full opportunity to make its views known as to such 
over-all effects. Then, on the basis of available data, rather 
than speculative guesses, we can take such action as we find 
is in the public interest. 

23. Finally, it is to be noted that at present we are 
I issuing licenses in the Fixed Public Point-to-Point Radio¬ 
telegraph Service for a two-year period and that we may 

i also require the holder of any such license to file an applica¬ 
tion for renewal at any time we regard it essential to the 
proper conduct of a hearing or investigation (Section 1.320 
(b) of the Rules). Accordingly, if in our consideration of 
any AC&R cable landing license application we find it nec- 
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essary to consider whether action shonld he taken with 
respect to radiotelegraph licenses, we have both the power 
and the opportunity to do so. 
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24. It view of all of the foregoing, we are of the opinion 
that the exceptions of BCAC and Commission counsel to 
the ruling of the Hearing Examiner sustaining objection to 
cross-examination on the subject of possible plans for an 
AC&R cable should be denied. We are also of the opinion 
that the petition of RCAC that the record herein should be 
reopened to receive new evidence with respect to such cable 
should be denied. 

25. As noted above. Western Union filed a statement 
that it had been incompletely served with the RCAC peti¬ 
tion ; and would defer advising the Commission of its posi¬ 
tion until it had received a complete copy of the RCAC 
petition. We note that our Rules give Western Union a 
right to file an opposition to this petition. However, in 
view of our denial herein of RCAC^s request, we believe 
that the filing of any such opposition by Western Union 
would be supererogatory, and that such company is, there¬ 
fore, not prejudiced by lack of opportunity to file an oppo¬ 
sition. 

Oedee 

Accordingly, It is oedbeed this 22nd day of June, 1955, 
that the exceptions taken by counsel for RCAC and the 
Commission to the ruling of the Hearing Examiner sus¬ 
taining objection to cross-examination on the subject of 
possible plans of AC&R or any of its operating subsidiaries 
for a trans-Atlantic telegraph cable Aee Denied. 

It is fijethee oedeeed, that the Petition of RCAC that 
the record herein be reopened Is Denied. 

Fedebal Communications Commission 

Maby Jane Mobbis 

Released: June 24 ,1955 Secretary 
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Pbeliminaky Statement 

1. History of the Proceedings. During 1946 and 1947, 
Mackayi Radio and Telegraph Company, Inc., (Mackay), 
filed applications with the Commission for modification of 
its ra^o license at Brentwood, Long Island, New York, 
as well as for special temporary authorizations, to permit 
the establishment of direct radiotelegraph circuits between 
the United States, on the one hand, and Finland, The 
Netherlands, Portugal, and Surinam, on the other hand; 
and to permit the establishment of a radiotelegraph circuit 
between the United States and The Netherlands via its 
relay station at Tangier. Subsequently, on petition by 
Mackayj the application with respect to Finland was dis¬ 
missed without prejudice on March 3, 1948. 

2. Hearings were held on the remaining applications 
from April to June, 1948. The parties of record were 
Mackay ; RCA Communications, Inc., (RCAC); and The 
Western Union Telegraph Company (Western Union). 
Both RCAC and Western Union opposed a grant of the 
Mackay applications. 
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3. On February 23, 1951, the Commission released its 
final decision in the matter, with two Commissioners dis¬ 
senting, concluding that the public interest, convenience, 
and necessity would be served by a grant of the applica¬ 
tions for direct radiotelegraph circuits to The Netherlands 
and Portugal and a circuit to The Netherlands via Tangier, 
but would not be served by a grant of the application for a 
direct radiotelegraph circuit to Surinam.^ The Commis¬ 
sion accordingly granted the applications insofar as they 
requested authority to serve The Netherlands and Portugal, 

lAn initial decision looking to a similar result had been issued on Jnlj 
29, 1949, by then Commissioner Bobert F. Jones, who had presided at the 
hearings. 
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and denied them insofar as they requested authority to 
serve Surinam.* 

4. RCAC appealed the Commission's decision to the 
United States Court of Appeals for the District of 
Columbia Circuit, under Sections 402(b) and 402(c) of the 
Communications Act of 1934, as amended. That court 
denied RCAC’s request for a stay of the effectiveness of 
the Commission’s decision pending appeal, and Mackay 
accordingly initiated service to The Netherlands via Tangier 
on June 19, 1951, and to Portugal on March 12, 1951. 
However, after hearing oral argument, the court reversed 
the Commission’s decision by opinion and order of 
November 6, 1952. RCA Communications, Inc. v. Federal 
Communications Commission, 201 F. 2d 694 (D. C. Cir. 
1952). 

5. On December 5, 1952, the court of appeals granted 
motions of both Mackay and the Commission to stay certi¬ 
fication of its opinion and order, to permit such parties to 
petition the United States Supreme Court for writs of 
certiorari for review of the court’s opinion and order. 
Certiorari was granted March 9, 1953, and the case was 
argued before the Supreme Court on April 29 and 30,1953. 

6. The Supreme Court rendered its opinion on June 8, 
1953, reversing the judgment of the court of appeals and 
remanding the case to that court with instructions to further 
remand it to the Commission for such disposition as was 
open under the Supreme Court opinion. Federal Communi¬ 
cations Commission v. RCA Communications, Inc., 346 U. S. 
86 (1953). The court of appeals remanded the case to the 
Commission by order of July 30, 1953. 

7. On August 3, 1953, Mackay filed a petition with the 
Commission requesting that the Commission’s decision of 

2 The requested special temporary authorizations were dismissed as moot 
with respect to The Netherlands and Portugal, and denied with respect to 
Surinam, 
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February 23, 1951, be reconsidered, redetermined, and 
clarified; that new and 
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supplemental findings be made as the petition suggested; 
and that the grant of The Netherlands and Portugal appli¬ 
cations be reaffirmed, RCAC filed an answer to the peti¬ 
tion on August 13, 1953, wherein it requested that such 
circuits be terminated as not serving the public interest, 
convenience, or necessity. A reply was filed by Mackay on 
August 24, 1953. 

8. The Commission, deciding that oral argument by the 
parties would be helpful in determining the disposition to 
be made of the matter, heard argument on February 8, 
1954. After this, the Commission, by order released March 
3,1954, ordered further hearings for the purpose of bring¬ 
ing the record up-to-date so that it might consider current 
data in arriving at a decision in conformity with the stand¬ 
ards prescribed by the Supreme Court. Mackay, ECAC, 
Western Union, The Commercial Cable Company (Com¬ 
mercial), and All America Cables and Radio, Inc., (All 
America)^ were named parties respondent. The Commis¬ 
sion ordered that the Hearing Examiner certify the record 
to the Commission without preparing an initial or recom¬ 
mended decision. 

9. A prehearing conference was held on March 11, and 
hearings were held on April 7-8,12-16, 20, and May 3,1954. 
Proposed findings of fact and conclusions were filed by 
both Mackay and ECAC on June 7, 1954, and a statement 
was filed on that date by Western Union. 

10. The Hearing Examiner certified the record to the 
Commission for decision on June 21, 1954. The entire 

1 Mackay, Commercial, and AH America are owned and controlled by 
Ammcan Cable and Radio Corporation (AC&E). The three companies will 
at times be referred to herein as the AC&B companies, or the AC&B system. 


186 


7364 


record now consists of 4510 pages of transcript of testi¬ 
mony and 297 exhibits. 

Need for Fintai. Decision- 

11. The applications herein were filed more than eight 
years ago. Since that time we have held lengthy proceed¬ 
ings and at present have before us an extensive record 
which includes the original transcript of testimony, exhibits, 
and pleadings, as well as oral argument, prior to our deci¬ 
sion of February 23,1951. In addition, we have the benefit 
of pleadings filed by Mackay and RCAC subsequent to the 
remand of this proceeding to us, oral argument by both 
these parties, and a transcript of testimony and the exhibits 
adduced at the further hearings, as well as proposed find¬ 
ing and conclusions submitted by the parties. 

12, In view of all the foregoing, namely, the long lapse 
of time, the detailed and voluminous data, the extensive 
pleadings 
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and arguments which furnish us with a detailed analysis 
of all phases of the issues involved, and the importance 
of resolving the matters at issue as quickly as possible, we 
are of the opinion that this matter should now be resolved 
without further delay, and that the due and timely execu¬ 
tion of our functions imperatively and unavoidably requires 
the issuance, at this time, of a final decision. Accordingly, 
we are omitting a further initial decision and are instead 
issuing this final decision.^ It is to be noted that any party 
to the proceeding may apply for rehearing pursuant to the 
provisions of Section 405 of the Communications Act of 
1934, as amended, and the applicable Rules. 


1 See Administrative Procedure Act, Sec. 8, 60 Stat. 242 (1946), 5 TT. S C 
Sec. 1007 (1952). 
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Basic Problems 

13. This matter is again before us, on remand by the 
Court of Appeals for the District of Columbia Circuit, for 
such disposition as may be open under the opinion of the 
Supreme Court.- In its opinion, the Supreme Court held 
that the Commission could not conclude that ^‘national pol¬ 
icy [favoring competition] without more suffices for author¬ 
ization of a competing carrier wherever competition is rea¬ 
sonably feasible. . . .^’ To do so, the Court said, ‘‘would 
authorize the Commission to abdicate what would seem to 
us one of the primary duties imposed on it by Congress,’’ 
because “the conclusion was not based on the Commission’s 
own judgment but rather on the unjustified assumption that 
it was Congress’ judgment that such authorizations are 
desirable.”^ The Supreme Court, therefore, stated that: 
“ [S]ince we read the opinion of the Commission as saying 
precisely that, we think the case must be remanded for its 
reconsideration. ’ 

14. The Supreme Court, however, made it very clear 
that the Commission may give consideration to the possible 
benefits of competition. It stated: 

Of course, the fact that there is substantial regula¬ 
tion does not preclude the regulatory agency from 
drawing on competition for complementary or auxil¬ 
iary support. Satisfactory accommodation of the 
peculiarities of individual industries to the demands 
of the public interest necessarily requires in each case 
a blend of private forces and public intervention. . . . 
There can be no doubt that competition is a relevant 
factor in weighing the public interest.® 

2 F. C. C. T. BCA Communications, Ino., 346 U. S. 86 (1953). 

3 Id., at 95-96. 

sid., at 93-94. 
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15. The Court further held:^ 
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We therefore do not say that authorization of Mackay 
under all the relevant circumstances, including the sig¬ 
nificance the Commission may rightly attribute to the 
facts on the basis of its experience, may not be in the 
public interest.* "We think it not inadmissible for the 
Commission, when it makes manifest that in so doing 
it is conscientiously exercising the discretion given it 
by Congress, to reach a conclusion whereby authoriza¬ 
tions would be granted wherever competition is reason¬ 
ably feasible. This is so precisely because the exercise 
of its functions gives it accumulating insight not vouch¬ 
safed to courts dealing episodically with the practical 
problems involved in such determination. 
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16. Finally, the Court stated:^ 

In reaching a conclusion that duplicating authori¬ 
zations are in the public interest wherever competition 


at 95*96. 

*We need not stop to consider RCAC's argument that a prior deci* 
sion of the Commission, the so-called Oslo decision, affirmed by the Court 
of Appeals for the District of Columbia Circuit, stands in the way. 
Mackay Radio 4" Tel. Co. v. F. C. C., 68 App. D. C. 336, 97 F. 2d 641. 
Although in that case the facts were similar to those here, the Com¬ 
mission there decided that duplicate facilities should not be authorized. 
In affirming, the Court of Appeals simply affirmed that competition is 
not necessarily in the public interest, not that it is never in the public 
interest. The Court stated: ^'Appellant contends that the Commission 
eonunitted error of law in failing to interpret ‘public convenience, 
interest or necessity' as necessarily requiring the licensing of a com¬ 
peting radio circuit to Norway so as to end what appellant describes 
as the monopoly of ECAC" 68 App. D. C., at 337, 97 F. 2d, at 642. 
It concluded, “in our opinion, the Commission did not err as matter 
of law in refusing to treat ‘public interest, convenience or necessity’ 
as requiring, by definition, the licensing of appelhmt.” 68 App. D. C., 
at 339, 97 F. 2d, at 644. We think the precise holding of that case 
rather supports our conclusion in this case. See Prettyman, J., dissent¬ 
ing below, 91 IT. S. App. D. C., at 294, 295, 201 F. 2d^ at 699, 700. 

I Id., at 96-97. 
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is reasonably feasible, the Commission is not reqnired 
to make specific findings of tangible benefit. It is not 
required to grant authorizations only if there is a 
demonstration of facts indicating immediate benefit to 
the public. To restrict the Commission’s action to cases 
in which tangible evidence appropriate for judicial 
determination is available would disregard a major 
reason for the creation of administrative agencies, bet¬ 
ter equipped as they are for weighing intangibles ‘‘by 
specialization, by insight gained through experience, 
and by more flexible procedure.” Far East Conf. v. 
United States, 342 U. S. 570, 575. In the nature of 
things, the possible benefits of competition do not lend 
themselves to detailed forecast, cf. Labor Board v. 
Seven-Up Co., 344 U. S. 344, 348, but the Commission 
must at least warrant, as it were, that competition 
would serve some beneficial purpose such as maintain¬ 
ing good service and improving it. Although we think 
RCAC’s contention that an applicant must demonstrate 
tangible benefits is asking too much, it is not too much 
to ask that there be ground for reasonable expecta¬ 
tion that competition may have some beneficial effect. 
Merely to assume that competition is bound to be of 
advantage, in an industry so regulated and so largely 
closed as is this one, is not enough. 

17. 'We must therefore consider the evidence adduced at 
both the original hearings and the further hearings, as well 
as all of the pleadings filed and arguments advanced by the 
parties to this proceeding, in the light of the criteria set 
forth in the Supreme Court decision. If on the basis of such 
consideration and after evaluating the needs of the industry, 
as well as bringing to bear the insight gained through long 
experience in the field, we find that there is “ground for 
reasonable expectation that competition may have some 
beneficial effect,” we may reaffirm our grant. If we cannot 
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reach at least such a conclusion, we must deny the Mackay 
applications. 

Backgeound 

18. Competitive Situation in 1934. The Commission has 
had ample opportunity to observe and evaluate the effects 
of competition in the field of international telegraph com¬ 
munications. In 1934, 
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when the Commission was established, international tele¬ 
graph service was provided by ten radiotelegraph carriers 
(or predecessors): Mackay and RCAC, both of which 
operated circuits to all areas of the world; Globe Wireless 
Ltd., Hearst Radio, Inc., South Porto Rico Sugar Company, 
Southern Radio Company, Tropical Radio Telegraph Com¬ 
pany, United States-Liberia Radio Corporation, and the 
Government of Puerto Rico, each of which provided ser¬ 
vice to particular areas of the world; and Press Wireless, 
Inc., which provided service for press and public informa¬ 
tion entities. In addition, at that time, cable telegraph 
service between the United States and its possessions and 
overseas points was provided by Western Union, Commer¬ 
cial, All America, Commercial Pacific Cable Company, 
French Cable Telegraph Company, and Cable & Wireless, 
Ltd.^ With the exception of Commercial Pacific, Hearst 
Radio, Southern Radio, and the Government of Puerto 
Rico, all of the above companies were providing inter¬ 
national telegraph service when the record in this pro¬ 
ceeding was closed. In addition to the international 
telegraph carriers, the international telephone service pro¬ 
vided by the American Telephone and Telegraph Company 
and the international mail facilities of the United States 
Post Office Department also compete for the patronage of 
users of international communications facilities. 

1 Thia does not include the Mexican Telegraph Company 'which then operated 
cables to Mexico only. This company is no longer operating. 
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19. I However, we are here concerned primarily with 
the effects on the public of competition resulting from 
duplicate direct circuits operated by competing radiotele¬ 
graph carriers, rather than effects resulting from other 
forms of competition between international communications 
carriers, including telephone and air mail. Although we 
recognize the difficulty in making precise measurements of 
the effects of competition, we believe that the data set 
forth below, viewed through the perspective of the Com¬ 
mission's twenty years of intimate experience in this field, 
enable us competently to assess and evaluate both the 
effects and desirability of competition between radiotele¬ 
graph carriers operating competing direct circuits. 

i Growing Importance of Radio 

20. i We note first that in the years since 1936 there 
has been a decided shift from cable to radio in the volume 
of United States international message telegraph traffic. 
In 1936 the cable carriers handled more than 70% of the 
total message traffic, in words, accounting for 76.2% of 
the total outbound traffic and 64.9% of the total inbound 
traffic. However, we find that in 1953 the radiotelegraph 
carriers transmitted 52.3% of all United States traffic, 
handling 49.3% of the outbound and 55.4% of the inbound 
message traffic. An important factor responsible for such 
shift is found in the desire of many foreign administrations, 
including those 
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of the points at issue, to develop radiotelegraph traffic, 
from which they derive greater revenue than from cable 
traffic. An additional factor was the authorization of 
numerous direct radiotelegraph circuits, as set forth below, 
to points not served directly by cable. 
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Natubal Oe Economic Monopoly 

21. The international radiotelegraph industry does not 
have characteristics normally found in a natural or eco¬ 
nomic monopoly. It is possible in this industry to establish 
a relatively inexpensive plant to serve one or a small num¬ 
ber of points, as has been done, for example, by the United 
States-Liberia Radio Corporation and Globe Wireless Ltd. 
These companies had respective gross plants of $83,582 
and $504,395, and respective net plants of $16,928 and 
$163,640, at the end of 1953, which they used to operate 
direct circuits to one and four points, respectively. Natural 
or economic monopolies, on the other hand, by their nature 
usually require an initially very heavy plant investment 
in order to provide any service at all, and as a result their 
initial plants are capable of serving a major share of the 
market. We also note that in the international radiotele¬ 
graph field annual revenues are almost one and one-half 
times net book cost of plant, in contrast to a natural or 
economic monopoly, where annual revenues are normally 
a fraction of plant investment. 

7369 

Competition Between Duplicate Dieect Ciecuits 

22. Both Mackay and RCAC, the two major United 
States radiotelegraph carriers, have been providing service 
to numerous foreign and overseas points for many years. 
At the time the Commission was created, on July 11, 1934, 
Mackay operated direct circuits to 12 points and had been 
authorized to establish direct communications service to 
8 others, while RCAC operated directly to 35 points and had 
been authorized to communicate directly with 13 others. 
Mackay and RCAC operated competing circuits to 7 points, 
and if each had opened service on all circuits it had been 
authorized to operate, they would have competed to 17 
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points. If we consider all United States radiotelegraph 
carriers, we find a total number of 107 authorized circuits, 
of which 65 were in actual operation. Of those in actual 
operation, there were two or more competing circuits to 11 
points, while if we include circuits authorized but not in 
operation, we find that 21 additional points were authorized 
two or more competing circuits, making a total of 32 points 
to which competing circuits were authorized. Of these, 19 
had two authorized carriers; 9 had three authorized car¬ 
riers; 3 had four authorized carriers; and 1 had five 
authorized carriers. 

23. From 1934 to 1939, the Commission generally denied 
applications for establishment of additional direct radio¬ 
telegraph circuits to countries already served by the facili¬ 
ties of another United States radiotelegraph carrier. The 
Commission did, however, renew the authorizations of car¬ 
riers which had theretofore operated competing direct 
radiotelegraph circuits. Thus, while additional competition 
was generally not authorized, the aforementioned extensive 
existing competition between direct radiotelegraph circuits 
was continued. Between 1939 and 1942, the Commission 
generally granted applications for new circuits, without 
regard to the question of whether the points involved were 
already served by an existing radiotelegraph carrier. From 
1942 to 1943, at the behest of the Defense Communications 
Board, as a war measure the Commission followed an 
aflSrmative policy of authorizing duplicating circuits to 
foreign and overseas points. During the period from 1939 
to 1943, the Commission granted authorizations for carriers 
to operate duplicate radiotelegraph circuits to 41 coun¬ 
tries.^ From 1943 to 1945, again as a war measure insti¬ 
tuted at the request of the Board of War Communications 
(successor to the Defense Communications Board), the 
Commission followed a reverse policy and generally denied 

1 This amount indndes 24 anthorizations for duplicate circuits which were 
never opened for operation. 
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applications for duplicate circuits. During this period 
eleven applications for duplicate circuits were denied. 

24. From 1945 until the present proceeding was first 
decided in 1951, the Commission granted a number of dupli¬ 
cating circuits.^ In 
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addition, the Commission authorized the resumption of 
service over duplicate circuits to countries which had been 
enemy-occupied during World War II. Since the Commis¬ 
sion’s original decision herein, the Commission has granted 
certain applications for duplicate circuits^ and has desig¬ 
nated others for hearing.- Finally, we note that the Com¬ 
mission has renewed outstanding duplicate circuit author¬ 
izations from time to time as the licenses expired. 

25. At the time the record was closed in the further 
proceedings herein, Mackay was authorized to serve 38 
points (excluding one emergency circuit), and had circuits 
to 37 points in actual operation. BCAC was authorized to 
65 points, and was actually operating to 64. These two 
companies were authorized and operated competing direct 
circuits® to 24 points."* The total authorized direct circuits 

2 These included authorizations to serve such places as France and Germany. 

1 The ECAC application for a duplicate circuit to India was granted by 
memorandum opinion and order adopted June 6 , 1951, and Tropical Eadio 
Telegraph Company’s application for a duplicate circuit with H Salvador 
was granted by Commission order adopted Jidy 18, 1951. 

2 Mackay applications for duplicate circuits with Puerto Eico and Turkey 
were set for hearing in Dockets Nos. 10056 and 10360 respectively. 

8 Circuits operated by relay via the stations of Mackay and ECAC at 
Tangier are included among the direct circuits herein and ^ess specifically 
indicated otherwise will be considered direct circuits herein. 

* The points to which such competing circuits were operated included such 
important traffic points in Europe as England, France, ^rmany, Italy, and 
the Union of Soviet Socialist Eepublics. In Asia and Oceania, they included 
Hawaii, India, Japan and the Philippines; in Latin America, they included 
Argentina, Brazil, Colombia, Chile and Cuba. In addition, they also included 
relatively less important points traffic-wise, such as Austria, China, Czecho¬ 
slovakia, Formosa, Bermuda, Dominican Eepublic, Egypt, Haiti, and Tangier. 
Mackay’s circuits with The Netherlands and Po^^ are exdnded from the 
above totals. 
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for all United States carriers were 137, of which 133 were 
actually operated. Two duplicate circuits were authorized 
to 15 points; three were authorized for 12 points; four were 
authorized for 3 points; and five were authorized for 1 
point; or a total of 31 points. Of those in operation, a 
total of 29 points had two or more circuits as follows; 14 
points had two; 12 points had three; 2 points had four; 
and 1 point had five. 

26. It will be, therefore, noted that the number of points 
served directly by both Mackay and RCAC increased from 
7 in 1934 to 24 in 1954; while the total number of duplicated 
points for the United States radiotelegraph industry as a 
whole rose from 11 in 1954 to 29 in 1954. 

Impoetaxce of Dieect CiEcnTs IN THE General 
Competitive Pictuee 

27. Our experience in the field of international com¬ 
munications, which is substantiated by the data of record, 
indicates that the ability 
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of a carrier to provide direct communications service is an 
important factor in soliciting for and securing customer 
patronage; that the operation of direct circuits tends to 
improve the carrier's ability to secure inbound traffic 
because the foreign administration generally attempts to 
transmit the maximum amount of traffic possible over such 
a direct circuit since it thereby retains a greater share of 
the tolls than if the traffic were handled over an indirect 
route; and that the handling of additional inbound traffic 
tends to develop additional outbound traffic and so further 
improve the carrier’s competitive position. The importance 
which the various international carriers attach to direct 
circuits has been amply demonstrated by both the eager¬ 
ness with which applications for such circuits are pressed 
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and by tbe strenuous opposition expressed by companies 
already authorized to operate such circuits when confronted 
with applications for duplicate circuits. Accordingly, we 
are persuaded that competition by direct circuits is prob¬ 
ably the most important factor in the general radiotele¬ 
graph competitive picture. 

28. The Commission, as stated above, has before it a 
lengthy record of the operations of competing direct radio¬ 
telegraph services by the United States carriers and can 
assess the effects upon the industry of such competitive 
situation. We shall concentrate upon radiotelegraph com¬ 
petition between Mackay and RCAC, as these two carriers 
are the primary radio carriers engaged in such competi¬ 
tion, as well as the two principal parties in this proceeding. 
These two carriers account for 87.7% of the total message 
volume (in words), handled by all radiotelegraph carriers 
in 1953 and 84.9% of all revenues received by radiotele¬ 
graph carriers in that year. They may therefore be con¬ 
sidered fully representative of the industry. We shall then 
address our attention to the facts contained in the record 
with respect to competition between these two companies 
to the points at issue for the period from the institution of 
Mackay’s service to such points until the close of the record. 
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Development of Mackay and RCAC in the 
Presence of Increasing Competition 

29. The earliest year for which complete data with 
respect to message volume, revenues, earnings, and plant 
data are generally available from the record is 1938, and 
the latest such year is 1953. We shall, in general, make 
comparisons of such data between these two particular 
years and, where appropriate, use averages for the 16-year 
period. 
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30. Message Volume. As is set forth in Table I below, 
both Mackay and RCAC show a very great increase in the 
number of words^ handled in 1953, as compared with 1938. 
Even more significantly, both carriers have increased their 
respective percentage shares of the total industry message 
traffic volume. As one might expect, Mackay, which was 
authorized to operate an increasing number of duplicate 
circuits, showed a greater relative increase. However, the 
increasing competition by Mackay did not prevent RCAC 
from making similar, though less dramatic, increases in its 
share of the traffic. While in 1938 RCAC handled slightly 
more than one word in five handled by the entire industry, 
by 1953 it was handling about three words in ten. In terms 
of absolute volume RCAC showed an increase of 93,000,000 
words while Mackay showed an increase of 76,000,000 
words.' This was achieved despite Mackay’s increasing 
competition and despite the opening by that company of 
competitive direct circuits to such important traffic coun¬ 
tries as England, France, Germany, Italy, and the 
U. S. S. R. 

Table I 

U. S. International Traffic Volume, in Words, for 
Mackay and RCAC, and Their Respective Shares 
' of the Industry Total, 1938 and 1953 


(Thousands of Words) 


Words Total Words Total 

Mackay . 7,850 3.0 83,874 16.4 

RCAC . 57,794 21.7 150,661 29.5 


31. Revenues. As is set forth in Table 11 below, both 
Mackay and RCAC have also shown increases in their 
message revenues comparable to those discussed above 

1 Since international message traffic is charged for bj the word, compari¬ 
sons are made on this basis. 
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■with respect to message volume. Both Mackay and RCAC 
also substantially increased their relative shares of the 
industry’s total revenues. RCAC’s relative increase in 
terms of dollars realized from message traffic was greater 
than its increase in 


7373 


the share of words. In 1938, its share of the industry- 
message-revenue dollar was 17.5 cents, whereas by 1953 
it was 30.5 cents. Total revenues showed a similar increase, 
both in terms of dollars and in the relative share of each 
of these carriers in the industry’s total These increases 
in total revenue shares reflect the development and gro'wth 
of various non-message services provided the public. The 
nature and implication of these increases -will be discussed 
in paragraphs below. At this point, it is sufficient to note 
that in the presence of such competition, both enjoyed 
sizeable increases in their relative shares of the industry 
revenues. 

Table II 

U. tS. International Message Revenues and Total 
Revenues for Mackay and RCAC and Their 
Respective Shares of the Industry Total, 1938 

and 1953 


(Thousands of Dollars) 

--1938-V >-1953 


Message Revenues: 

Amount 

Mackay._ 

$ 588 

RCAC. 

3,481 

Total Revenues: 


Mackay.. 

*$1,071 

RCAC_ 

* 4,837 


%of 

Industry 

Total 

Amount 

%of 

Industry 

Total 

2.9 

$ 6,166 

15.8 

17.5 

11,918 

30.5 

4.6 

$ 8,233 

14.2 

20.7 

16,106 

27.7 


* On the basis of reporting requirements in effect in 1953. Excludes reve¬ 
nues from continental transmission. 
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32. Net Operating Income. We shall now turn our 
attention to the earnings picture, which is the most impor¬ 
tant measure of both financial stability and ability to con¬ 
tinue to provide improved service in the public interest. 
In an industry of this type, where traffic volume and 
revenues are subject to sizeable fluctuations and are affected 
by many factors and events outside the United States, 
net operating income and ratio thereof to net book cost of 
plant have necessarily varied from year to year. However, 
it appears that, for the entire sixteen-year period (1938 to 
1953) under consideration, EC AC has enjoyed ample earn¬ 
ings. Its ratio of net operating income, after computed 
federal income and reported excess proflts taxes, to average 
net book cost of plant for this period was 14.3%.^ In the 
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post-war period of 1946-1953, the average annual ratio 
was 7.8%.^ This decline was caused, in part, by an increase 
in plant investment. Finally, in the three years (1951-1953) 
since Mackay opened its Netherlands and Portugal circuits, 
EC AC's average annual ratio was increased to 8.9% despite 
an increase of about 8% in net book cost.^ 

33. During the sixteen-year period from 1938 to 1953, 
as a whole, Mackay did not fare as well, but instead showed 
a reported net operating loss for the entire period.® When 
the post-war period of 1946-1953 is considered, Mackay 

1 Average annual net operating income for the period, after computed fed¬ 
eral income and reported excess profits taxes, was $1,132,000. The actual yearly 
figures ranged from a loss in one year only (1947), to a high of $1,991,000 in 
1945. Average annual net book cost of plant was $7,922,000. 

1 Average annual net operating income for this period, after computed fed¬ 
eral income and reported excess profits taxes, was $786,000. Average net book 
cost of plant was $10,047,000. 

2 Average annual net operating income for this period after computed 
federal income taxes was $963,000. Average net book cost of plant was 
$10,814,000. 

3 During the period Mackay suffered losses for eight separate years and 
showed net operating revenues in a like number of years. 
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also shows a reported net operating loss."* However, for 
the most recent period of 1951-1953, after a period of 
increasing competition by direct circuits (and, incidentally, 
during the period which Mackay was operating its circuits 
to The Netherlands and Portugal), a very considerable 
change took place. For this period, on the basis of reported 
net operating income, the ratio of net operating income, 
after computed federal income taxes, to net book cost of 
plant was 15.1%.® 

34. It is also interesting to note that the earned surplus 
account, which reflects the earnings retained by the carriers 
after payment of dividends, has shown a steady growth in 
the case of RCAC. At the beginning of 1946, the first 
post-war year, that company reported a balance in such 
account of $5,281,000. In the subsequent years this account 
showed a constant increase, so that by the end of 1953 the 
retained earnings reached $11,097,000,® or more than twice 
the earlier figure. The ratio of RCAC’s current assets to 
its current liabilities at the end of 1953 was 2.5 to 1. 
RCAC reported no long-term debt. Payables to aflSliates, 
which include, at times, advances to RCAC from RCA, its 
parent company, were $141,000 at the end of 1953, as against 
a high of $3,606,000 at the end of 1947. There is no doubt 
that, despite the increasing Mackay competition, RCAC 
was in a very sound financial position at the end of 1953. 
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35. At the beginning of 1946, Mackay, after the profit¬ 
able war years, reported a balance in its earned surplus 
account of $270,000. Thereafter, Mackay suffered losses 
in 1946 through 1949, which converted the surplus into a 

< Losses were suffered in four separate years while in four separate years 
Mackay reported net operating revenues. 

6 Average annual net operating income after computed federal income taxes 
was $839,000. Average net book cost of plant was $5,545,000. 

« This figure is after dividends of $1,500,000 paid for the years 1946 through 
1953. In ^e period 1939 through 1953, BCAC paid a tot^ of $7,550,000 in 
dividends. 
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deficit. ' Begiimmg in 1950, it enjoyed net earnings which 
were sufficient to wipe out the accumulated deficit, so that 
by the end of 1953 it had $28,000 in its earned surplus 
account. While Mackay’s retained earnings were rela¬ 
tively low, its earnings experience for the years 1950-1953 
justifies the conclusion that it also is now in a relatively 
sound position, particularly in view of the facts that its 
ratio of current assets to current liabilities is almost 4 to 1 
and that it had reduced its long term debt from a high of 
$5,900,000 at the end of 1950 to $3,800,000 at the end of 1953. 

36. We recognize that the aforementioned RCAC ratio 
of 14.3% for net operating income after taxes to net book 
cost of plant during the period 1938-1953 includes unusually 
high earnings realized during World War 11 and, there¬ 
fore, may not be fully representative of normal peace-time 
operations. We note, however, that for the post-war years, 
which were characterized by inflation, higher operating 
expenses, and heavy investments in new and more expensive 
plant, as well as substantial rate reductions during this 
period, the ratio was 7.8%. More significant is the increase 
to 8.9% in the 1951-1953 period, the most recent three years 
for which data are available in the record. This increase, 
amounting to 14% of the post-war average, was realized in 
face of the added Mackay competition to The Netherlands 
and Portugal, and during a time when this Commission did 
not authorize any increases in outbound rates. As noted 
above, Mackay likewise had a very substantial ratio for this 
latest period. 

37. This is not a rate proceeding and we are not Tnalring 
findings as to the reasonableness of any return or ratio for 
that purpose. However, on the basis of our experience in 
this field, we are of the opinion that a ratio of 8.9%^ for 

1 This 8.9% is not return on a rate base but a ratio of net operating income 
to net pl^t. It makes no allowance for zoaterial and supplies or for any 
cash'working capital r^uirements that might be allowed in a rate proceeding. 
On the other hand, this ratio is after all reported operating expenses, which 
in some instances may be questionable as proper expenses for rate>making 
purposes. 
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RCAC in the most recent three-year period indicates that 
BCAC is in a sound financial position. When we consider 
those earnings, together with the other financial data set 
forth above for Mackay and RCAC, we find that the exis¬ 
tence of competition in direct radiotelegraph circuits is 
reasonably feasible. 

Public Benefits With Presence of Increasing 

Competition 

38. General. "We shall now turn our attention to the 
data of record with respect to the improvements made by 
RCAC and Mackay in equipment, facilities, and services, as 
well as the reductions in rates initiated by those companies, 
and determine the extent to which they have occurred, and 
whether the existence of competition 
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in direct radiotelegraph circuits may be deemed responsible, 
at least in part, for such improvements and rate reductions. 

39. Plant Investments. The record shows that both 
RCAC and Mackay have made extensive investments in 
plant from 1938 to 1953. During such period, RCAC 
invested $13,632,000 in new and improved plant, of which 
sum $11,321,000 was expended in the post-war years. In 
addition, RCAC testified that it had spent some $3,400,000 
since 1946 for research, development, and use of new inven¬ 
tions. In the same period (1938-1953), Mackay invested 
$8,528,000 in improvements and additions to plant. Of this 
sum, $6,471,000 was invested in the post-war years. The 
period during which these sums were invested by Mackay 
and RCAC was characterized by growing competition 
between the two companies. Although it may he incorrect 
to say that such competition was the sole cause impelling 
each company to make these investments, our experience 
in this field leads us to the conclusion that it would be 
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unrealistic to assume that such plant additions and improve¬ 
ments would have been made to the same extent as actually 
were made, in the absence of competition. Instead, our 
experience leads us to conclude that the existence of compe¬ 
tition between RCAC and Mackay was an important factor 
in inducing each to make such plant improvements. These 
improvements, of course, result in public benefit by enabling 
the carriers to provide new services, to improve and expand 
existing service, and to reduce costs so as to provide a basis 
for rate reductions.^ 

40. Equipment and Facilities. The record shows that 
the aforementioned investments have resulted in improve¬ 
ments in the over-all plant equipment and facilities of 
Mackay and RCAC. Both have added transmitting and 
receiving equipment of more modern design and greater 
capacity. Central office facilities have been modernized 
and traffic handling procedures have been improved. 

41. The record contains voluminous details with respect 
to the improvements made. In connection therewith, we 
note that, among other things, both Mackay and RCAC have 
developed different types of equipment to handle their 
respective traffic volumes. Mackay has developed a “poly- 
plex’’ system in the interest of frequency conservation and 
is now testing a new system which it claims will require only 
one-quarter of the bandwidth per channel required by 
‘*polyplex’\ RCAC, on the other hand, has developed fre¬ 
quency-division and time-division multi-channel systems 
and has also developed an all-electronic multi-channel sys¬ 
tem. It also has a new single side-band frequency trans¬ 
mitting system and an arrangement called simulated single 
side-band which allegedly effects substantial economies over 
normal single side-band systems. RCAC also has put to 

1 Insofar as improvements, new services, and rate reductions were applied 
to non-duplicated circuits, we fed that the threat of possible competition to 
such points was a factor impelling the decision to extend such improvements, 
as w^ as the new services, and rate reductions to su^ points. 
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use an ARQ system which rejects imperfect signals and 
automatically effects retransmission until signals are 
received perfectly, as well as other improved equipment. 

42. We believe that the development and operation of 
different systems of transmission are distinctly in the public 
interest. It appears that the two companies each put forth 
their best efforts to develop and install that equipment 
which will enable them to serve the public better, or at lower 
cost. It is not necessary for us to determine which of the 
two ultimately will prove superior in order to support 
a finding that competition in direct radiotelegraph circuits 
furnished at least part of the impetus for the development 
of the two systems, and thereby serves a beneficial purpose 
in the international telegraph field. 
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43. Services. The record shows that in the post-war 
years, a time during which competition between Mackay 
and KCAC over direct radiotelegraph circuits was being 
intensified, various non-message services were introduced, 
primarily by RCAC. At the time the record was closed, 
BCAC was providing the following services, in addition to 
regular message service: 

(a) Overseas Teleprinter Exchange Service 

(TEX),^ which in 1953 resulted in $650,819 in revenues; 

(b) Leased channel service, which in 1953 resulted 
in $781,595 in revenues; and 

(c) Radiophoto service, conference service, 

addressed program, and scheduled press transmission 

1 TEX is defined as two-way overseas telejfraph communications between 
teleprinter stations in the continental United States and teleprinter stations 
located at overseas points. The facilities of RCAC are furnished to customers 
for direct exchange of telegraph dispatches with the parties called on an alter¬ 
nate rather than a simultaneous basis. 
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and reception services, all of whicli in 1953 resnlted in 
$416,458 in revenues. 

44. At the time the record was closed, Mackay pro¬ 
vided the following services, in addition to regular message 
service: 

(a) Scheduled transmission, which in 1953 resulted 
in $253,876 of revenues;* 

(b) Leased channel service, which in 1953 resulted 
in $285,279 in revenues; and 

(c) Radiophoto service, which in 1953 resulted in 
$188 in revenues. 

45. These non-message services are becoming increas¬ 
ingly important to the public and therefore as a source of 
revenue to Mackay and RCAC. In 1953, these services pro¬ 
vided 6.5% and 11.5% of the total operating revenues of 
Mackay and RCAC, respectively, whereas five years before, 
in 1949, they provided only 4.0% of Mackay’s and RCAC^s 
total operating revenues, respectively. There can be no 
doubt that these services resulted from developments in the 
art designed to meet the needs of users. Here, too, it 
appears to us that increasing competition for radiotele¬ 
graph customer patronage gave impetus to their creation 
as new 
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and improved means of meeting the needs of the public and 
attracting business to the offering carrier, and that the spur 
of this competition was an important factor in their spec¬ 
tacular development in the few years since they were 
inaugurated. 

46. Rates. When charges per full-rate word for traffic 
outbound from the United States in 1953 are compared with 

2 Indndes a minor amount for international Tdez serrice with HawaiL 
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similar rates for 1936, it appears that substantial reduc¬ 
tions have taken place in charges to most places in the 
world.^ According to the data of record for this period, 
rates were decreased to some sixty-two points in the world, 
whereas they were increased to only two places. Many 
of the decreases were substantial in size. In fourteen 
instances, the net decrease^ was fifty per cent or more; in 
twenty-nine instances, it was between twenty-five per cent 
and fifty per cent; in twelve instances, it was between ten 
and twenty-five per cent; and in only seven instances was 
it less than ten per cent. It is interesting to note that 
Mackay and RCAC themselves instituted almost ninety per 
cent of all such decreases. 

47. It appears to us that, while competition in the inter¬ 
national telegraph field, generally, may have played a part 
in bringing about these rate decreases, the fact that almost 
all of them were instituted by RCAC or Mackay at a time 
when competition between them in direct circuits was 
increasing, indicates strongly that such competition was a 
major factor inducing them to institute such rate reduc¬ 
tions. To the extent that competition, as it has in this 
instance, induces the carriers to institute rate reductions 
as a means 

1 It should be noted that certain changes were made in the rate structure 
as a result of the changes adopted in the 1949 revision of the International 
Telegraph Regulations (T. 1. A. S. No. 2175), effective July 1, 1950, to which 
the United States is a party. Thus, rates for full-rate messages were reduced 
to 75% of their former level; at the same time reduced rates applicable to the 
code message category were discontinued so that such users now pay the new 
full rates for such messages. In addition, the deferred category was abolished 
and the coefficient for letter telegrams was raised from one-third of the former 
rate for full-rate messages to 50% of the new rate for fuU-rate messages. It 
appears that these changes resulted in increased revenues to the carriers and 
therefore were in essence indirect rate increases. However, insofar as the 
persons sending ordinary full-rate messages are concerned, the comparisons are 
accurate. 

2 These decreases are net decreases and are after due allowance for four 
rate increases authorized by the Commission after the aforementioned reduc¬ 
tions. See Charges for Communications Service, 12 F. C. C. 29 (1947); modi¬ 
fied on rehearing, 12 F. C. C. 926 (1948); further modified on rehearing, 
F. C. C. Release No. 49-90, January 26, 1949; further modified on rehearing, 
F. C. 0. Release No. 50-162, January 30, 1950. 
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of attracting more business, it results in very considerable 
public benefit. This is a concrete example of how competi¬ 
tion, in the language of the Supreme Court, provides “com¬ 
plementary or auxiliary support^’ to the regulatory agency 
in the performance of its functions. 

48. Summary. We have this far found that competition 
in direct radiotelegraph circuits is reasonably feasible 
between Mackay and RCAC, the two major competing radio¬ 
telegraph carriers. Each of them has increased its respec¬ 
tive share of the industry message volume, message reve¬ 
nues, and total revenues. In addition, both carriers are in 
sound I financial condition. RCAC has on the average 
enjoyed substantial earnings for the entire period since 1938 
while Mackay has enjoyed similar earnings in recent years. 
Competition between direct radiotelegraph circuits has been 
an important factor in inducing the carriers to improve 
their plant facilities and services, to introduce new services, 
and to institute rate reduction for service to the public. 
Thus, competition in direct radiotelegraph circuits gen¬ 
erally has resulted in public benefit. 

7381 

The Two Applications at Issue 

49. General. Thus far we have concentrated upon an 
examination and analysis of the forces at play in the inter¬ 
national radiotelegraph industry in order to delineate the 
part that is played by the existence of competing direct 
radio circuits, and their impact upon traflSc volumes, 
revenues, investment, service, and rates. We must now 
determine whether the conclusions we have reached, as to 
the general feasibility of such competition and its over-all 
benefits, are applicable to the specific situation disclosed 
in the record with respect to The Netherlands and PortugaL 
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If it appears to us that a continued operation of these two 
Mackay circuits is reasonably feasible and conducive to 
benefits of the type discussed above, we may, in conform¬ 
ance with the Supreme Court decision herein, reaffirm our 
grant. If we cannot so find, or if it appears to us that 
competition here has, or may have, adverse effects which 
outweigh its tendency to produce such benefits, we must, 
under the criteria set forth by the Supreme Court, deny 
the applications. 

50. As has been set forth above, Mackay has been 
operating its circuit with The Netherlands since June 19, 
1951, and its circuit with Portugal since March 12, 1951. 
We have, therefore, in addition to the evidence adduced at 
the original hearings, the benefit of data in the record of 
the further hearings with respect to actual operating 
experience, upon which to base our evaluation of the effects 
of competition with respect to these two circuits. We shall 
proceed to examine all the relevant evidence as well as the 
pleadings and arguments of the parties. 

51. Investment and Expenditures. We have already 
found that the radiotelegraph industry is not a natural or 
economic monopoly. When we turn our attention to the 
applications now before us, we note that the additional 
competitive services can be, and in fact have been, provided 
with a negligible investment and very minor additional 
annual expenses. This is so because Mackay serves The 
Netherlands by relay via its existing facilities with Tangier. 
At Tangier it “forks’^ its operations to The Netherlands 
with those of other countries, principally the U. S. S. R., 
over already existing facilities. It serves Portugal on a 
‘‘forked” basis with Spain and uses already existing 
facilities for the most part. The record in the original 
hearings indicated that the investment related to such 
operations would involve at most a few thousand dollars 
as compared with a total net book cost of Mackay’s plant 
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of $5,676,000 at the end of 1953. The same is true mth 
respect to additional annual expenses. It was estimated in 
the original record that additional annual expenses for the 
operations now conducted would be about $12,000. Even 
if due allowances are made for increased costs since then, 
it is clear that additional annual expenses attributable to 
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such operations are less than of 1 per cent of current 
annual operating expenses, which for 1953 totaUed 
$6,883,000. 

52J If Mackay were to operate a direct circuit to The 
Netherlands, instead via Tangier, it was estimated that the 
additional investment involved would be between $40,000 
and $100,000, depending upon the type of equipment used. 
Such investment is again relatively minor when compared 
to the aforementioned net book cost of $5,676,000, ranging 
from 7/10 of 1 per cent on the basis of the lower figure, 
to 1.8 per cent on the basis of the higher figure. The opera¬ 
tion of a direct circuit would also involve higher annual 
expenses for additional personnel, power, etc., as well as 
higher depreciation expenses because of the additional 
investment in plant. Even if it were to be assumed that 
such expenses would reach a total of $30,000 or $40,000 per 
year, they would still be less than 6/10 of 1 per cent of the 
1953 operating expenses of $6,883,000. 

53. Volume of Tragic. The record shows that The 
Netherlands is an important traflSc center. In terms of 
traffic exchanged in 1953 with the United States (12,592,000 
words), it ranked fifth in the area composed of Europe, 
Africa, and the Near East, being exceeded only by England, 
France, Germany, and Italy. Its world rank for 1953 was 
ninth in the more than 120 different foreign or overseas 
points.^ 
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54. There has been a considerable decline in the volume 
of traffic exchanged with Portugal since the close of the 
original hearings. Traffic exchanged with this country 
decreased from 5,161,000 words in 1947 to 2,248,000 in 1953. 
Nevertheless, Portugal still ranked 18th in its area and 39th 
(out of more than 120) in the world in 1953. Traffic 
exchanged with Portugal is still therefore relatively large 
when compared with most countries in the world.^ 

55. Revenues. Message traffic exchanged with The 
Netherlands accounts for considerable revenues. In 1953, 
the revenues accruing to the United States telegraph 
industry from this message traffic were $1,257,000 as against 
$748,000 in 1947, or an increase of 68 per cent. In the case 
of Portugal, revenues in 1953 were $138,000 as compared 
with $181,000 in 1947, or a decrease of 23.8 per cent. 

56. It is to be noted that the volume exchanged between 
the United States and Portugal in 1953 and the revenues 
derived therefrom exceed the traffic between the United 
States and El Salvador and the revenues derived there¬ 
from in 1950. (See paragraphs 91 and 92 below for a 
detailed comparison of these two points.) In the case 

7383 

of El Salvador, the Commission found, in its order of July 
18, 1951, that “competition between carriers providing 
direct radiotelegraph service to El Salvador is reasonably 
feasible.’^ 

57. Facilities, Practices, and Service. In our original 
decision we found that Mackay was able to provide ade¬ 
quate telegraph service to The Netherlands and Portugal 
The record shows that it has in fact provided such service 
since it opened its circuits. It further appears that Mackay, 
as well as the other carriers servicing The Netherlan^ 

1 Based on Order 85 data. Canada and Mexico are exdnded. 
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and Portugal, has improved its equipment and facilities 
as well as its traffic handling practices. There has, for 
example, been no further evidence at the further hearings 
of complaints with respect to ECAC’s service from its cor¬ 
respondents in The Netherlands and Portugal of the type 
that were introduced in the course of the original hearings. 

58. In view of the foregoing, we find that the carriers 
servicing The Netherlands and Portugal, including Mackay, 
provide a fast and reliable service to each of these two 
points.^ In addition, it appears to us that improvements 
made by a carrier in the presence of added competition 
by another carrier evidence the benefits to be derived from 
competition. The improvements on these two circuits sub¬ 
stantiate our experience in the field generally, namely, that 
competition in direct radiotelegraph circuits is an impor¬ 
tant factor in causing each of the competitors to devise 
means to better ser^’e the public in order to secure its 
patronage. 

59. RCAC contends that its services are superior to 
those of Mackay and points to the numerous improvements 
it has made. This, however, is not a comparative hearing 
where we can license only one applicant and must there¬ 
fore choose the better qualified of two applicants. Here 
the question is whether the public will benefit if hoth are 
licensed. It is not important which of the two provides 
better service at any given time, so long as both provide 
adequate service. If RCAC provides better service through 
its competitive effort to secure more traffic, then the public 
benefits. Mackay, in turn, is compelled to meet and sur¬ 
pass the improved RCAC service in order to retain and 

1 In’ the course of the hearings, Mackay offered an exhibit with respect to 
its service to Portugal. The Hearing Examiner excluded this proposed exhibit. 
Mackay was granted an exception and in a memorandum accompanying its 
proposed findings requested that this exception be sustained and that the 
letters be admitted. We are sustaining the Hearing Examiner for the reasons 
set forth in the Appendix hereto. 
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improve its position in the field. This process leads to 
cumulative improvements in service offered to the public. 
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60. New Service. Since it was authorized to operate 
the circuits to The Netherlands and Portugal, Mackay has 
provided only message service to these points. RCAC has, 
on the other hand, since issuance of the initial decision 
looking toward a grant of the Mackay applications, inaugu¬ 
rated TEX service and leased channel service to The 
Netherlands. It also provides program and radiophoto 
services with Portugal. BCAC points to the fact that 
Mackay offers only message service, and has thus far 
made no proposal to offer any other services to these points, 
as a reason for denying the Mackay applications. 

61. We note that RCAC originated the new TEX ser¬ 
vice and extended its existing leased channel service after 
the close of the original hearings. TEX service has proved 
an important one for RCAC and has found wide accept¬ 
ance among users. Revenues for TEX to The Netherlands 
have increased from $22,329 in 1950 to $102,199 in 1953. 
This was more than sufficient to offset the decrease of 
$59,000 in RCAC’s revenues for message traffic exchanged 
with The Netherlands in the same period. In addition, 
RCAC’s leased channel revenues for service to The Nether¬ 
lands increased from $67,000 in 1950 to $96,000 in 1953. 

62. It is not necessary to find that the prospect of com¬ 
petition by Mackay was the sole or even primary cause 
of the development of TEX service or the extension of 
leased channel service with The Netherlands. However, on 
the basis of our experience, it appears to us reasonable 
to assume that the prospect of such competition influenced 
RCAC in its efforts to seek new revenues and means of 
satisfying potential demand. We cannot expect a carrier 
which is opposing the introduction of additional competi- 
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tion to come forward and state that the prospect of such 
competition induced it to introduce new and lucrative ser¬ 
vices. Instead, we must rely on our experience in this 
field to w’eigh the intangibles involved. This leads us to 
believe, as stated above, that the prospect of competition 
was an underlying factor in the decision to provide those 
services. Just as we believe that EC AC w-as in part moti¬ 
vated by competitive considerations to provide such new 
services, Mackay must, in order to retain its competitive 
position, meet these new services or fall behind in the race 
for public patronage. Our interest lies in providing a 
business climate conducive to the improvement of existing 
services and institution of new services. The evidence of 
record leads us to find that this has occurred. 

63. Summary. All of the foregoing indicates that we 
have here a situation involving points which account for 
relatively large volumes of traffic and revenues; where 
service is good and is being further improved; where new 
services have been introduced; and where competition 
between direct radiotelegraph circuits is a factor in the 
improvements which have taken place. 
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64. Alleged Adverse Effects, RCAC urges, however, 
that existing facilities, without Mackay, are more than 
ample to satisfy all foreseeable public demand; that there 
is sufficient competition without that provided by Mackay; 
and that the introduction of the Mackay circuits has had 
adverse effects upon it, as well as the entire United States 
international telegraph industry. We shall now consider 
these arguments. 

65. ,Capacity. EC AC alleges that the carriers, other 
than Mackay, presently serving The Netherlands and 
Portugal are currently better able to fulfil all requests for 
message service than they were at the time of the original 
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hearings in 1948, because traffic volume has declined and 
the facilities of such carriers have been unproved so that 
they now have a greater capacity for handling traffic than 
in 1948.^ There is no doubt that facilities and traffic 
handling practices have been improved so that the carriers 
today are able to handle more traffic than in 1948. We note, 
however, that in 1948 RCAC operated a total of five chan¬ 
nels to The Netherlands, four regular and one emergency— 
all devoted to message service. At that time it argued that 
this capacity was more than sufficient to handle the entire 
industry’s traffic volume with The Netherlands. Since then 
it has increased its circuits to The Netherlands to nine 
channels, with two others in reserve, of which one is an 
emergency Morse circuit.^ RCAC made this increase in 
capacity despite the opening of the Mackay circuits and 
the improvement in the plant and facilities of the other 
carriers. RCAC has, however, found uses for this increased 
capacity, using six channels to provide TEX service and 
one for leased service. Therefore, only two channels are 
now normally devoted to message traffic, whereas in 1948 
RCAC had four channels regularly devoted to message 
traffic. Thus, its spare message capacity is actually lower 
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today than in 1948. It should also be noted that eight out 
of the nine channels were regularly used to provide service 

IBCAC in the course of cross-examination asked a question with respect 
to the possibility that Commercial might lay a new trans-Atlantic cable. 
Objection to the line of cross-examination was sustained. RCAC and Com¬ 
mission Counsel noted exceptions to the ruling. RCAC also made a brief 
summary of the line of questions it intended to ask. In its proposed findings 
RCAC referred to this matter and noted the aforementioned exceptions. 

June 14, 1955, RCAC filed a petition to reopen the record and indude "new 
evidence,^* among other things, with respect to such cable. In considering 
this petition we ruled upon these exceptions and denied them in a Memorandum 
Opinion adopted June 22, 1955. Such Memorandum Opinion, insofar as it 
relates to the proposed cable, is incorporated herein by reference and there¬ 
fore the exceptions of counsel for RCAC and the Commission are denied. 

2 The record shows that one of the two circuits is actually used about 50% 
of the time to provide service to The Netherlands and the balance of the time 
to serve Surinam. 
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in 1953; or almost 90 per cent utilization, whereas in 1947 
one ont of four channels was regularly used, or a 25 per 
cent utilization. 

66. It appears to us that action on our part which would 
base a denial on the mere existence of excess capacity would 
enable the present licensee to forestall any possible compe¬ 
tition by providing itself with more capacity than neces¬ 
sary. We also note that the existence of extra capacity, 
especially in the presence of competition, may well be a 
potent spur to the carrier to provide additional service 
and thereby not only make use of the spare capacity, but 
also gain additional revenues. As has been set forth more 
fully above, it appears to us that, in the presence of 
Mackay’s competition, BCAC has not only increased its 
capacity but what is more important, had by 1953 found 
customers to make use of a greater proportion of its larger 
capacity that it had in 1947 with a smaller capacity. 

67. Other Competition. RCAO points to the fact that 
in our original decision we found active and substantial 
competition in telegraph service with The Netherlands and 
Portugal, as well as telephone and air mail competition. 
RCAC alleged that telephone and air mail competition has 
not only continued at a high level, but also pointed to the 
fact that a new trans-Atlantic telephone cable was being 
laid. RCAC argued that this will result in new and intensi¬ 
fied competition for communications traffic. On the basis 
of aU of the foregoing, RCAC contended that competition 
would continue and, indeed, be healthier without Mackay 
circuits to The Netherlands and Portugal. 

68. ! Discussion. We have already considered the effects 
of general competition between direct circuits and have 
found that such direct circuit competition is an important 
beneficial factor in the industry picture. As we have indi¬ 
cated above, we find considerations which lead us to believe 
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that our general finding is also applicable to the circuit at 
issne. 

69. Thus, The Netherlands is an important communica¬ 
tions point from point of view of volume of traffic and 
revenues. It may be grouped with such points as Italy, 
Cuba, Argentina, Philippines, and Colombia, all of which 
are served by at least three radiotelegraph carriers, and 
most of which are also served directly by one or more cable 
companies. We also note that twenty-four countries which 
in 1953 had a smaller traffic volume than The Netherlands 
were served by two or more competing direct radiotelegraph 
carriers.^ We 
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included such competition to points with a smaller traffic 
volume than The Netherlands in our evaluation of the gen¬ 
eral over-all effects of direct circuit competition and we, 
nevertheless, found that the benefits set forth above had 
resulted. 

70. It is true that traffic with Portugal has declined 
considerably since the original hearings. This point, how¬ 
ever, remains relatively important. It ranked 39th out of 
more than 120 foreign and overseas points in 1953. At that 
time, seven countries with a lower traffic volume were 
served by two or more direct competing radiotelegraph 
carriers^ and, of these, three were also served by one or 
more cable companies. Here again direct radiotelegraph 
competition to such points with a smaller traffic volume 
played a part in the benefits we found result from direct 
radiotelegraph competition. 

71. There is another consideration involved in the case 
of Portugal. It does not appear that the cable carriers 

1 Of these 24 points 17 were served by Mackay and ECAC by direct circuits 
or relay via Tangier. 

lOf these 7 points 5 were served by Mackay and BCAC either directly 
or via Tangier. 
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have been able to provide effective competition to RCAC 
in the handling of traffic, particularly in the inbound direc¬ 
tion. In 1950, the last full year before Mackay opened its 
circuits to Portugal, RCAC handled 55.8 per cent of the 
outbound traffic and 84.2 per cent of the inbound traffic. 
It realized 79.9 per cent of the total industry revenues for 
the message traffic exchanged with Portugal. In 1953, after 
two and one-half years of Mackay competition, there was 
a more balanced competitive picture. RCAC was still the 
major carrier, handling 42.6 per cent of the outbound traffic, 
55.1 per cent of the inbound traffic, and realizing 52.2 per 
cent of the industry's revenues. (See attached Tables A, 
B, and CO Thus, while there undoubtedly was competition 
previously, there is now effective competition and a more 
nearly even division of the available traffic. 

72. In our evaluation of the extent and effectiveness 
of the competition other than that provided by Mackay, 
we must also bear in mind the fact that both The Nether¬ 
lands and the Portuguese Administrations have no proprie¬ 
tary interest in the operation of the United States cable 
carriers and receive relatively little financial return from 
traffic handled by them. They, therefore, actively seek 
traffic for their respective radio circuits, where they share 
in the tolls. Since we have found competition by direct 
radio circuits to be beneficial, we feel that competing car¬ 
riers such as Mackay should be permitted to share propor¬ 
tionately in such inbound traffic and the revenues there¬ 
from, in order to be able to compete effectively. (See 
attached Tables A, B, and C for detailed data regarding 
the share of each carrier serving The Netherlands and 
Portugal in outbound, inbound, and total message traffic 
and revenues.) 
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73. Further regarding the matter of competition and 
the effect of the Mackay circuits thereon, we note that in 
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the conrse of the original hearings, a fear was expressed 
that the opening of the Mackay circuit would result in the 
virtual withdrawal of its affiliate, Commercial, from com¬ 
petition to the two points, and might also adversely affect 
Western Union’s ability to compete effectively. Data 
introduced at the further hearings indicate that such fears 
have not been realized. As is set forth in attached Table C, 
both Commercial and Western Union have actually 
increased their shares of the message traffic exchanged with 
each point for 1953 as compared with 1950. The introduc¬ 
tion of the Mackay competition apparently has been a 
factor in spurring all carriers, including the cable car¬ 
riers serving these points, to redouble their efforts to better 
serve the public in order to retain or improve their rela¬ 
tive shares of the traffic. 

74. In evaluating RCAC’s views on competition, note 
should be taken of its expressed position with respect to 
duplicating direct radiotelegraph circuits. RCAC’s opposi¬ 
tion to a grant of the applications herein is based on its 
position that competition between direct radiotelegraph 
circuits is not in the public interest. RCAC also takes the 
position that in general it is opposed to the grant of a 
duplicate direct circuit regardless of the amount of traffic 
available, if the radiotelegraph carrier already serving the 
point provides adequate service. In essence, therefore, 
RCAC recommends that the Commission adopt a policy of 
licensing only one radiotelegraph carrier to provide direct 
service to any one point. 

75. On the other hand, RCAC does not affirmatively 
oppose competition by a second radiotelegraph carrier over 
indirect routes by relay at some intermediate foreign point. 
RCAC also does not suggest that the Commission take 
steps to prohibit competition by such indirect service. In 
this connection it is to be noted that the Commission does 
not limit any carrier to the handling of traffic only to those 
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points which it is authorized to serve directly. To the con¬ 
trary, both the cable and radiotelegraph carriers subject 
to the' jurisdiction of this Commission handle traflSc to 
numerous points which they do not serve directly. 

76. We have found that competition by direct circuits 
is generally more effective than competition over indirect 
routes. Service over indirect routes involves relays at 
foreign points with attendant delays for reprocessing. 
ECAC, for example, alleged that it gave better service over 
its circuit to India via automatic relay at its own Tangier 
station^ than it did when it served India via 
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London. In addition, the handling of traffic by relay at a 
foreign point requires the carrier to share the tolls with a 
foreign administration and results in a smaller share 
thereof to the United States carrier. 

77. We cannot agree with ECAC that we should deny 
the applications at issue because there is already other com¬ 
petition to these points. We have found that competition 
by direct radiotelegraph circuits is more conducive to such 
benefits than other types of competition. Acceptance of the 
ECAC argument would limit Mackay to competition over 
indirect routes, a means admittedly less effective. We can¬ 
not find that the public would be benefited by action on our 
part which would forbid competition by the most effective 
means (direct circuits), and would allow it by less effective 
means (indirect circuits). Accordingly, in view of all of 
the foregoing, we are of the opinion that in the factual 
context of this proceeding and on the basis of the findings 
thus far made, the existence of other types of competition 

1 Relay via Tangier is considered to be the equivalent of a direct circuit 
for the purposes of our consideration of these applications, as RCAC opposes 
the grant of Mackay applications to serve The Netherlands via such a route, 
but does not affirmatively oppose competition via indirect routes. 
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in service to The Netherlands and Portugal should not 
deter us from granting the applications. 

78. Alleged Economic Injury to RCAC—Diversion of 
Traffic, RCAC alleged that the opening of the Mackay 
circuits resulted in substantial diversion of message 
revenues from it to Mackay and the AC&B system. Accord¬ 
ing to RCAC, such losses in 1953 totalled $133,577, com¬ 
posed of $95,456 in the case of The Netherlands, and 
$38,121 in the case of Portugal. RCAC reached these 
totals by means of a computation whereby it assumed that 
its percentage loss, or the percentage gain of the AC&R sys¬ 
tem, whichever was smaller, occurring since the opening of 
the Mackay circuits was due to the opening of such circuits. 
It then applied this percentage factor to the 1953 revenues 
from message traffic and arrived at the aforementioned 
figures. RCAC justified using the total AC&R gain, rather 
than just the Mackay gain, on the ground that the AC&R 
system was operated as an integrated unit, and Mackay 
could divert traffic to Commercial at will. 

79. It does not appear to us that the RCAC computa¬ 
tions are based upon valid assumptions. Insofar as out¬ 
bound traffic is concerned, it does not appear that it is 
possible to measure with any degree of accuracy the effect 
of the opening of the Mackay circuits on the volume of out¬ 
bound traffic handled by RCAC. This is so because in the 
United States, Commercial Cable, All America, and West¬ 
ern Union, as well as Mackay, compete with RCAC for the 
traffic files of customers. Thus, for example, it is possible 
for RCAC to lose the traffic files of certain customers to 
Western Union, and simultaneously for Western Union to 
lose the traffic files representing a similar amount of traffic 
of other customers to Mackay. It is also to be noted that 
since the close of the record at the last hearings RCAC has 
introduced and greatly expanded its TEX service with 
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The Netherlands. RCAC contended that TEX service did 
not divert any 
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traffic or revenues from message service. On the other 
hand, a witness for Western Union testified that in his 
opinion a customer-to-cnstomer service provided by his 
company, which is relatively more expensive than TEX, 
had resulted in a loss of about fifty per cent of the message 
file theretofore sent by the users of this service. It appears 
to us that the Western Union experience provides a far 
more realistic estimate of the effect of customer-to-customer 
service on message volume than that hypothesized by 
RCAC. Accordingly, we are of the opinion that some of 
the loss in outbound message volume to The Netherlands 
which RCAC suffered in recent years is due to the inaugura¬ 
tion of its TEX service and to the use thereof by its cus¬ 
tomers in lieu of message service. In addition, it should 
be noted that there has been an increase in RCAC^s leased 
channel revenues, and that it is quite probable that some 
of RCAC^s message traffic is now being handled over such 
leased channels, thereby decreasing the RCAC total message 
traffic to The Netherlands. In such circumstances, it is not 
possible to attribute, with any degree of certainty, the 
RCAC loss in traffic solely to the opening of a Mackay cir¬ 
cuit, nor can the Mackay gain be assumed to be at the 
expense of RCAC. (See attached Table A for exact changes 
in the shares of outbound traffic to The Netherlands and 
Portugal handled by the various carriers.) 

80J In the inbound direction, another situation exists. 
The radio administrations in The Netherlands and Portugal 
each turn over United States destined traffic to the United 
States radio carrier, or carriers, providing service to its 
country. If there is only one such radio carrier, it receives 
all of the traffic at the disposal of such radio administra- 
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tions which does not bear a recognized ‘^par fiP’ (by wire, 
i. e., cable) routing. If there is more than one radio carrier, 
then such administrations divide the traffic at their disposal 
among all United States radio carriers with which they 
communicate. It would appear, therefore, that RCAC is 
correct insofar as it assumes that Mackay’s gain in inbound 
traffic is at its expense, because, absent a Mackay circuit, 
RCAC would have received all of the traffic at the disposal 
of the foreign administration.^ 

81. RCAC’s argument that the gains of Commercial in 
the share of the traffic revenues should be considered in 
computing RCAC’s 
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losses due to the opening of the Mackay circuits, is based 
on the premise that Mackay diverts to Commercial traffic 
which it (Mackay) has received from customers who 
previously routed their traffic via RCAC. This position 
of RCAC is exactly the reverse of the one it took at the 
original hearings.' At that time RCAC argued that Mackay 
should not be licensed since such action would virtually 
eliminate cable competition by Commercial because the 
AC&R system would tend to divert CommericaPs traffic to 
Mackay wherever possible in the outbound direction in 
order to enable Mackay to secure a greater proportionate 
share of the inbound traffic from its foreign radio cor¬ 
respondent. It appears to us that, on the basis of the con¬ 
siderations formerly urged by RCAC, the present allegedly 


1 As noted above, we believe that TEX has caused some part of the drop 
in BCAC’s outbound trafSc. Likewise, TEX affects and diminishes the amount 
of inbound radio trafSc coming into the hands of the foreign administrations. 
Insofar as this has occurred, it partly accounts for any absolute decrease in 
inbound messages bandied by ra^o. This is also probably true with respect 
to BCAC’s leased channel services. 

1 As set forth more fully below in paragraph 94, BCAC again relied on this 
argument in the Proposed Findings it filed after the further hearings, as a 
fu^er reason for denying the Mackay applications. 
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deliberate diversion of traffic from Mackay to Commercial 
is unlikely because it would be in derogation of the finan¬ 
cial interest of the AC&R system. We are further sup¬ 
ported in our view by the fact that Commercial suffered 
a loss of 6/100 of one percentage point in revenues for out¬ 
bound traffic to The Netherlands for the period. The 
AC&R total traffic gain (on inbound and outbound together) 
on which RCAC relies was in fact composed of a gain by 
Commercial on traffic inbound, but it must be noted that 
this gain could have in no way have resulted from diver¬ 
sion of traffic from Mackay to Commercial, as Mackay does 
not operate in The Netherlands but relies entirely upon 
its foreign correspondent for traffic. (It is also to be noted 
that Western Union, which has no radio affiliate, also 
showed increases in its share of the traffic revenues for 
traffic! exchanged with both The Netherlands and Portu¬ 
gal.) In view of all of the foregoing, we cannot accept the 
RCAC contention that the gains of Commercial should be 
considered in determining whether RCAC suffered any 
losses because of the opening of the Mackay circuits. 
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82. As we have stated, we are of the opinion that the 
only acceptable measure of the RCAC losses which may be 
attributed to the opening of the Mackay circuits is that 
relating to the decrease in RCAC’s revenues for inbound 
traffic.^ The record shows that such decreases, in the year 
1953, for inbound traffic revenues from both The Nether¬ 
lands and Portugal were approximately $55,000. This is 
to be contrasted with RCAC’s reported total operating 
revenues in the sum of $16,106,000. Thus, the loss in rev¬ 
enues due to this diversion amounts to one-third of one 
per cent. This must also be considered in the light of the 
over-all increase in total revenues from operation of the 

1 But see footnote 1 to paragraph 80, supra. 
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circuits at issue which KCAC enjoyed for 1953 as com¬ 
pared with 1950, even on the basis of its own allocation 
studies (see paragraph 86, infra), 

83. RCAC further argues, however, that, if Mackay’s 
contract with The Netherlands, which provides that fifty 
per cent of the combined Commercial-Mackay traffic vol¬ 
ume outbound from the United States is to be handled by 
Mackay, had been in effect during 1953, RCAC^s revenues 
for traffic inbound from The Netherlands would have been 
reduced by an additional sum approximating $50,000 per 
year. Even if we accept this estimate, it is to be noted 
that the over-all reduction of RCAC’s revenues would be 
only about three-fifths of one per cent of its total 1953 
operating revenues. This insignificant effect on RCAC^s 
revenues must be measured against the over-all public 
benefits which we have hereinabove found to accrue from 
competition between these direct radiotelegraph circuits, 
as well as the aforementioned increase in RCAC^s total 
allocated net operating revenues from this circuit. In view 
of all the foregoing, it does not appear to us that this poten¬ 
tial loss on the part of a carrier whose operations over a 
sixteen-year period have, on the average, been as profitable 
as RCAC’s, should cause us to forego the type of benefits 
which we believe competition has brought and can continue 
to bring to the using public. 

84. Allocation Studies—Allegedly Demonstrating Eco¬ 
nomic Injury, RCAC contended that the opening of the 
Mackay circuits had reduced its allocated net operating 
revenues from message service on The Netherlands cir¬ 
cuit to $22,000 in 1953 as against $45,000 in 1950. Insofar 
as Portugal is concerned, RCAC claimed that the allocated 
net operating loss of $10,000 from message service, which 
it had suffered in 1950, had been increased to $40,000 in 
1953. 
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85. .The natnre of the operations of both RCAC and 
Mackay is snch that there is no direct means of determining 
even the approximate cost attributable to the provision of 
telegraph service to The Netherlands and PortngaL In 
order to arrive at a reasonable approximation of such costs, 
it is necessary to resort to separation studies and allocation 
procedures. In response to an issue^ set forth by the 
Commission in its Order of March 1, 1954, calling for 
further hearings herein, both Mackay and BCAC submitted 
allocations studies designed to show operating revenues 
derived from providing service to The Netherlands and 
Portugal and the costs attributable to the provision of 
such service. 

86. As will be set forth more fully below, we do not 
believe I that the allocation studies submitted do or can 
provide accurate measures of the results of operation of 
the circuits at issue. However, even if we were to accept 
the BCAC study as accurate, it appears to us that it 
demonstrates the economic feasibility of competition to the 
points at issue. BCAC based all its contentions on the 
alleged decrease in its allocated message revenues. As 
noted above, however, BCAC now also provides non¬ 
message services to the points at issue. We have found 
that the Mackay competition was a factor in the introduc¬ 
tion of such services. We have further found that some 
parts of the TEX revenues were probably derived from the 
diversion of message traffic. Accordingly, we feel that the 
over-all results of the operations with The Netherlands and 
Portugal should be considered in evaluating BCAC revenues 
from these circuits. In this connection, the BCAC exhibits 

iThis issue was as follows: **To obtain data with respect to the costs 
properly attributable to and the net operating revenues resulting from message 
tdegraph, service and each type of non-message communications service pro¬ 
vided by each respondent carrier between the United States, on the one hwd, 
and Portugal and The Netherlands, on the other hand, for each of the years 
1947 through 1953, inclusive; , . ,** 
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indicate the following allocated net earnings for all ser¬ 
vices provided by RCAC over the circuits; 


1950 1953 


( 


Portugal_ 

The Netherlands 
Both circuits... 

) denotes loss. 


... ($11,108) 
90,242 
.. 79,134 
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($ 40,718) 
133,124 
92,406 


It thus appears that in 1953, after more than two years of 
direct radiotelegraph circuit competition, over-all opera¬ 
tions on those two circuits are much more profitable than in 
1950, the year before Mackay opened its circuits. This 
appears to us to substantiate our over-all findings that in 
this field etfective competition by direct circuits is an 
important spur to the carriers in causing them to seek to 
provide new, and improve existing services, in the public 
interest, and at the same time enhance their earnings. 
Finally, it is interesting to note that these two circuits in 
1953, on the basis of RCAC’s own study, resulted in allo¬ 
cated net operating revenues of over $92,000 as against a 
claimed allocated loss of $873,825 for all east coast opera¬ 
tions. Under these circumstances, it would appear that 
competition on these circuits would be more feasible tha-n 
in most other places served via the east coast. 

87. We shall now turn our attention to the particular 
allocation studies introduced by the parties. Before con¬ 
sidering these studies in detail, we note that the Commis¬ 
sion's Uniform System of Accounts does not require a 
continuing record of costs identified with service to or 
from any particular point. Likewise, the Commission has 
never formally prescribed any system of allocation by rule 
or otherwise.^ The methods used by the carriers are there- 

1 In 1947, in connection with another proceeding, a basic procedure was 
devised, as a result of conferences between staff members and representatives 
of interested carriers, for assigning plant investment and operating revenue 
deductions to individual circuits. This procedure has, however, never been 
officiaUj adopted by the CoTnmiwimi. 
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fore their own and were not approved by this Commission 
in any way. 

88. Mackay and ECAC did not use identical methods. 
We also note that, under the system employed by ECAC, 
it appears that for 1953 its entire operations on the east 
coast 6f the United States, which accounted for 61.8% of 
its total revenues, were conducted at a loss of $874,000, 
despite the fact that for that year ECAC indicated over-all 
net operating revenues of $1,283,000 before federal income 
taxes.” According to this method of allocation, ECAC 
alleged that operations in the Pacific area resulted in net 
operating revenues, before federal income taxes, of more 
than $2,000,000 in 1953. Yet, it was admitted that if its 
east coast operations had been discontinued in 1953, ECAC 
would not have realized net revenues of $2,000,000 or any 
such figure approaching this amount. 
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89. Mackay estimated, on the basis of its allocation 
study, that in 1953 it had realized $7,778 in net operating 
revenues before federal income taxes from the operation 
of the circuits at issue. We do not believe the Mackay 
study'to be accurate, because Mackay tended to under¬ 
estimate its share of the common AC&E expenses and 
overestimate non-message expenses. We also note that 
on the basis of recomputation made by ECAC using its 
allocation methods that company estimated Mackay lost 
about $17,700 from its operation with The Netherlands and 
Portugal. However, each of these estimates, even if they 
were accurate measurements of results, is to be contrasted 
with Mackay’s net operating income of $1,357,370 before 
federal income taxes and $694,403 after such taxes for 1953. 

2 This amonst used by SCAC in its allocation studies is after certain adjust¬ 
ments it made for below-the-line items, and, therefore, differs from the BCAC 
reported net operating income used elsewhere herein. 
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It does not appear to us that either the profit estimated by 
Mackay or the loss estimated by ECAC would have any 
appreciable effect on Mackay’s over-all financial position, 
particularly in view of the short time it has operated the 
circuits. 

90. Aside from the problem presented by the particular 
methods used, it is to be noted that the processes involved 
in allocating aggregate costs to estimate the amounts appli¬ 
cable to such a small segment of the carriers’ over-all 
operations as is represented by operation of 
circuits with The Netherlands and Portugal require so 
many steps and involve so many possibilities in selection 
and application of data that a wide variety of answers can 
be obtained. The method of operating a circuit and the 
number of hours it is operated, which are under the com¬ 
plete control of the operating company, materially affect 
the number of transmitter and receiver hours charged to 
the circuit, and, therefore, materially affect the costs allo¬ 
cated to the circuit. For example, both ECAC and Mackay 
allocated their transmitter station costs for The Nether¬ 
lands and Portugal circuits on the basis of the number of 
hours transmitters were operated on these circuits. ECAC, 
however, operates an independent circuit to Portugal and 
charged the full transmitter costs to the Portugal circuit, 
whereas Mackay, which “forks” the Portugal circuit with 
Spain, divided its transmitter costs between Portugal and 
the Spain circuits. In the same manner, ECAC charged 
the full time of several transmitters to The Netherlands 
circuit as a whole and further sub-allocated part of this 
total time to its message telegraph service, whereas Mackay, 
which operates its Netherlands circuit, along with a number 
of other circuits, via Tangier, charged only a fraction of 
the New York area transmitter hours to The Netherlands 
circuit. Further, changes in the hours and methods of 
operation of other circuits, not related to the circuits under 
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stndy,' operated by a company can materially affect the 
costs allocated to operating such circuits as are at issue. 

7396 

91. Comparability of Portugal and Surmam. BGAO 
alleged that the decrease in traffic with Portugal when con¬ 
sidered in connection with the alleged allocated loss indi¬ 
cated that Portugal was now in a situation similar to that 
of Surinam. It referred to the Commission's original deci¬ 
sion wherein the Mackay application for Surinam had been 
denied, in part because of RCAC^s allocated loss and the 
prospect that such loss would be increased by a grant of 
the Mackay application. RCAC therefore argued that the 
Portugal application should be denied. 

92. We cannot agree that Portugal is comparable to 
Surinam. In 1947, traffic with Surinam totalled only 
333,978 words, whereas in 1953, total words exchanged with 
Portugal were 2,248,000 or about seven times as great. In 
1947, traffic exchanged with Surinam produced $11,613 in 
revenue, whereas message traffic exchanged with Portugal 
in 1953 produced $138,000 in revenues, or about 12 times as 
much.' In this connection, we note that in 1951 the Commis¬ 
sion authorized Tropical Radio Telegraph Company to 
operate a circuit to El Salvador. Its order of July 18,1951, 
indicates that, before granting the application, the Commis¬ 
sion reviewed the then current volume of traffic exchanged 
with El Salvador by all carriers serving that point and 
found that the added competition of a second direct radio¬ 
telegraph circuit was reasonably feasible and would serve 
the public interest, convenience and necessity. In its order, 
the Commission also noted that the volume of traffic between 
the United States and El Salvador was sufficient to justify 
effective competition by direct radiotelegraph circuits. It 
appears that in 1950, traffic exchanged with El Salvador 
totalled 1,145,270 words, or about one-half the traffic volume 


230 


7397 


exchanged with Portugal in 1953. Eevennes from traffic 
exchanged with El Salvador in 1950 were $124,402 as 
against revenues of $138,000 for traffic exchanged with 
Portugal in 1953. In the Commission's order it was also 
noted that the AC&R system, which was the major carrier, 
accounted for 63.5% of the outbound traffic and 74.1% of 
the inbound traffic exchanged with El Salvador. In 1950, 
RCAC accounted for 55.8% of the outbound and 84.2% of 
the inbound traffic exchanged with Portugal. In 1953, El 
Salvador ranked 53d, and Portugal 39th, in the order of 
total volume of traffic exchanged with foreign and overseas 
points. On the basis of these figures, the introduction of 
competition by direct radiotelegraph circuits appears more 
feasible in the case of Portugal than in the case of El 
Salvador. 

93. Injury to Bargaining Position. RCAC reiterates 
the argument made at the original hearings that competitive 
circuits enable the foreign correspondent to ‘‘play off” one 
United States carrier against another and cites a report to 
this effect made by the Commission in 1938. We discussed 
this question in our original decision and indicated we had 
ample powers in connection with our licensing authority to 
prevent abuses. We now note that after the more than two 
years of operation of the circuits by Mackay, no evidence 
of any attempt to “play off” one carrier against another 
is evidenced by the record of the further hearings. On the 
basis of our general experience in this field since 1938, our 
specific 
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experience with respect to The Netherlands and Portugal, 
and in view of our licensing powers, we are of the opinion 
that such danger is at this time theoretical rather than 
actual. 
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94. 'Effect on Industry Revenues. RCAC argues that, 
since Commercial retains a greater share of the tolls than 
Mackay, any diversion of traffic from the former to the 
latter results in a revenue loss to the industry.^ There 
is no doubt that Commercial does retain a larger share of 
the tolls than Mackay. Data of record with respect to 
traffic originating in the United States indicates that Com¬ 
mercial was actually handling a greater share of the traffic 
originating in the United States destined to both The 
^Netherlands and Portugal in 1953 than in 1950,^ the last full 
year before Mackay opened its circuits. Under these cir¬ 
cumstances and in the absence of specific evidence in the 
record, to the contrary, we cannot find that there has been 
any appreciable diversion of outbound traffic from Com¬ 
mercial to Mackay. As in the case of the danger that Com¬ 
mercial would cease to be a factor in the field (see para¬ 
graph 73 above), or the charges that foreign administra¬ 
tions would play one carrier off against the other, this 
also seems more a theoretical possibility than an actual fact. 
Accordingly, we cannot find that the opening of the Mackay 
circuits has in fact caused any revenue loss to the United 
States telegraph industry.® 

1 As set forth above in paragn^aph 81, this .nrgument is inconsistent with 
the position of ECAC that Mackay diverts traffic to Commercial. 

2 In 1950, Commercial handled 18.5% of the total originating message 
traffic, in words, outbound to The Netherlands and 2.3% of such traffic to 
Portugal. In 1953, it handled 20.2% to The Netherlands, an increase of 1.7 
percentage points, and 5.6% to Portugal, an increase of 3.3 percentage points. 

3 Even if the contract between Mackay and The Netherlands Administration 
requiring Mackay to handle 50% of the combined outbound traffic of both 
itself and Commercial were to be put into effect, no appreciable loss to the 
industry would result. The record shows that in 1953 Mackay handled a total 
of 282,766 originating outbound words of all classes to The Netherlands and 
derived $21,076 of revenues therefrom, or 7,45 cents per word. In the same 
year. Commercial handled 1,062,806 originating outbound words of all classes 
to Tlie Netherlands and derived $113,319 therefrom, or 10.66 cents per word. 
Thus Commercial retained 3.21 cents per word more than Mackay retained 
per word. If the agreement had been in full effect in 1953, Mackay would 
have handled 390,020 additional words, and assuming a uniform distribution 
between the various classes of traffic, the additional loss to the United States 
communications industry as a whole would have been about $12,500. This is 
to be contrasted with total revenues of the industry of $58,072,000 in 1953. 
Such possible loss is therefore 2/100 of 1% of such revenues. 
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95. Frequencies. RCAC contends that the licensing of 
Mackav would create new and intensified frequency require¬ 
ments ; that Mackay would require frequency time on four 
frequencies to serve The Netherlands directly and on six 
frequencies to serve Portugal; that there is a critical short¬ 
age of frequencies for the international fixed point-to-point 
service; that both it and Mackay have unsatisfied frequency 
needs; and that, therefore, a grant of the applications “is 
unequivocally at odds” with current efforts by the Commis¬ 
sion and foreign governments to solve problems involved 
in implementing international agreements relating to the 
use and assignment of frequencies. 

96. The record shows that Mackay has not required any 
additional frequencies in the United States to open its ser¬ 
vice to The Netherlands and Portugal, as it serves the 
former via its pre-existing facilities at Tangier, and the 
latter on a ‘‘forked” basis with Spain which requires only 
one complement of frequencies for the two points. Mackay 
alleges that it would not require any new additional fre¬ 
quency assignments to serve The Netherlands if it were 
to eliminate its relay via Tangier with that country. It 
claims that its past experience has indicated that when a 
new circuit is integrated into a broad pattern of opera¬ 
tion, the available frequency potential can be adapted to 
accommodate such new circuit through proper administra¬ 
tion and the application of useful techniques. 

97. We note that Mackay has been successful in adjust¬ 
ing its frequencies so that at the time of the further hear¬ 
ings herein (May, 1954), it had been operating for 18 months 
within the Table of Frequency Allocations agreed to inter¬ 
nationally at the Atlantic City Telecommunications Confer- 
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ence in 1947. RCAC, on the other hand, was not yet fully 
‘‘in hand’’ at the time of such further hearings, even though 
both Mackay and RCAC had been assigned additional fre¬ 
quencies by this Commission to assist them in getting “in 
band”. 

98. It appears to us that there is a reasonable prospect 
that Mackay will be able to operate direct circuits to The 
Netherlands and Portugal (the latter forked with Spain), 
without requiring any additional frequency assignments. 
Even if Mackay were to require some small increase in its 
assignments, such increase, as well as the use of frequency 
time involved in the operation of the circuits at issue, must 
be considered in the context of this entire proceeding. It 
appears to us, on the basis of our experience in this field 
and the data of record herein, that the benefits the public 
will derive from the additional Mackay competition far out¬ 
weighs the considerations advanced by RCAC with respect 
to frequency utilization. 


7399 

99. Immediate Tangible Benefits. RCAC alleges that 
the evidence of record at the further hearings confirms 
and even strengthens the findings we made originally with 
respect to lack of immediate tangible benefits to be derived 
from competition with respect to rates, speed and quality 
of service and generation of new trafl5c. Under the Supreme 
Court opinion, we are not required to make findings of 
immediate tangible benefits. We have hereinabove made 
findings with respect to the over-all benefits of competi¬ 
tion, aud, as set forth below, we believe that such benefits 
support a conclusion that the reaffirmation of the Mackay 
applications gives ample ground for a reasonable expecta¬ 
tion that competition will have not merely some, but a con¬ 
siderable, beneficial effect. 
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Conclusion. 

100. Summary. The evidence of record, when reviewed 
in the light of the twenty years’ experience of this Com¬ 
mission in the regulation of international telegraph com¬ 
munications, indicates to us that: 

(a) There has always been substantial competition 
in the field, particularly between radiotelegraph 
carriers; 

(b) Competitive direct radiotelegraph circuits are 
the most important factor in the over-all competitive 
picture; 

(c) Competition in direct radiotelegraph circuits 
has been constantly increasing; 

(d) The share of the total traffic handled by radio¬ 
telegraph carriers has increased from 28% to 53.4% 
between 1936 and 1953; 

(e) Despite the increasing competition between 
Mackay and ECAC in the operation of direct radio¬ 
telegraph circuits: 

(i) Mackay and ECAC have increased their 
respective shares of the industry’s message volume, 
message revenues and total revenues; 

(ii) ECAC has enjoyed substantial net operating 
revenues over the entire period, while Mackay has 
recently begun to enjoy such revenues; 

(iii) Both Mackay and ECAC are in sound 
financial condition; 
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(f) Competition in direct radiotelegraph circuits 
was an important factor in: 

(i) the large investment made by Mackay and 
ECAC in new and improved plant; 
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(ii) the introduction of more modem equipment 
and facilities, as well as of improved central office 
traffic handling procedures; 

(iii) the development of new services, such as 
leased channel, scheduled transmission, and TEX, 
which fill a public need and are a source of consider¬ 
able revenues to the carriers; 

(iv) the rate reductions introduced after World 
War II and the fact that current rates per full-rate 
word are below those in effect in 1939; 

(g) The circuits at issue do not involve large invest¬ 
ments in plant or expenditures of money and so differ 
from natural or economic monopolies; 

(h) The points at issue are relatively important 
traffic centers and account for considerable revenue; 

(i) Competition by Mackay’s direct radio circuits is 
reasonably feasible to both The Netherlands and 
Portugal; 

( 3 ) Competition by direct radiotelegraph circuits 
has been a factor in causing: 

' (i) the improvements in facilities, plant and ser¬ 

vice which has taken place since the close of the record 
in the original hearing; 

' (ii) the introduction of new and lucrative services 
to The Netherlands so that it appears that at the 
close of the record at the further hearings a smaller 
part of RCAC’s total capacity was devoted to message 
traffic than at the time the original hearings were 
held; 

' (k) There are ample grounds for a reasonable 
expectation that continued operation of the circuits at 
issue by Mackay will have considerable beneficial effect 
in the future; 
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(1) The detrimental results which RCAC alleged 
would result from additional competition by direct 
radiotelegraph circuits have not taken place or are far 
outweighed by the benefits which may reasonably be 
expected from a grant of the Mackay applications. 

7401 

101. We wish to make it clear that we are deciding this 
proceeding on the conclusions we have reached on the basis 
of the relevant data in the particular case now before us. 
We are not enunciating a general policy with respect to the 
licensing of duplicate direct radiotelegraph circuits in 
international telegraph communications, nor do we intend 
our decision to be construed as an indication that we would, 
in every future case, authorize duplicating direct interna¬ 
tional radiotelegraph circuits. What we require is, that, 
in order to be successful an applicant must demonstrate, 
that, as has done here, through the operation of such a 
circuit, some public need would be served or some advan¬ 
tage would accrue to the public, or at least that there is a 
reasonable expectation that such competition may have 
some beneficial effect. 

102. In view of all of the foregoing and upon consid¬ 
eration of the entire record herein, as well as the pleadings 
and arguments of the parties, we find and conclude: 

(a) That the public interest, convenience and neces¬ 
sity will be served: 

(i) By a grant of the application of Mackay for 
modification of license to communicate with Amster¬ 
dam, Netherlands, and 

(ii) By a grant of the application of Mackay for 
modification of license to communicate with Amster¬ 
dam, Netherlands via Tangier; 
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(b) That the public interest, convenience and neces¬ 
sity will be served by a grant of the application of 
Mackay for modification of license to communicate with 
Lisbon, Portugal; 

(c) That in view of the foregoing conclusions, the 
applications of Mackay for special temporary author¬ 
ity to communicate with The Netherlands and Portugal 
become moot and should be dismissed. 
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103.' As noted above, in our decision released on Feb¬ 
ruary 23, 1951, we granted Mackay’s applications for 
authority to communicate with The Netherlands and Portu¬ 
gal. Simultaneously, we modified Mackay’s Brentwood 
license to reflect such grants. In December 1951 we granted 
Mackay a renewal of license for its Brentwood station, 
and included therein authority to communicate with The 
Netherlands and Portugal. In 1952, Mackay again applied 
for renewal of its Brentwood license, including therein a 
request for renewal of authority to communicate with The 
Netherlands and Portugal. However, before action was 
taken on this application the circuit court handed down its 
decision reversing the Commission's grant of the applica¬ 
tions. Accordingly, pending final disposition of the matter, 
no action was taken on the request for renewal of authority 
to communicate with these points. Mackay continued to 
operate circuits to these two points pursuant to the pro¬ 
visions of Section 9(b)^ of the Administrative Procedure 
Act and Section 1.384 of our Buies, pending a final deci¬ 
sion herein. In our order of December 3, 1953, we reaf¬ 
firmed our intention of permitting Mackay to continue to 
operate these circuits until we issued a final decision herein. 
Accordingly, to the extent that any renewal applications 


15 TJ. 8. C. 1008. 
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filed by Mackay requesting renewal of authority to com¬ 
municate directly with The Netherlands and Portugal or 
with The Netherlands via Tangier, may be deemed to be 
before us, they should also be granted. 

Okdeb 

It is, therefore, ordered this 22nd day of June, 1955, 
that pursuant to the provisions of Section 309 of the Com¬ 
munications Act of 1934, as amended, that part of the appli¬ 
cation of Mackay Eadio and Telegraph Company, Inc. for 
modification of license to authorize direct communication 
with The Netherlands and Portugal (File No. 8047- 
IklLHT-A) and its application for modification of license to 
authorize communication with The Netherlands via Tangier 
(File No. 7619-C4-ML-C) are granted: 

It is further ordered. That, insofar as the application 
of Mackay Eadio and Telegraph Company, Inc. for renewal 
of the Brentwood, Long Island, station license filed on 
September 29, 1952 (File No. 44-C4-E-53), requested a 
renewal of authority to communicate with The Netherlands 
either directly or via Tangier, and with Portugal directly, 
or insofar as any other application for renewal filed subse¬ 
quently 
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thereto by Mackay Eadio and Telegraph Company, Inc., 
containing a similar request may be deemed to be before 
the Commission for consideration and disposition, such 
application or applications are granted: 

It is further ordered. That the license of Mackay 
Eadio and Telegraph Company, Inc. for its fixed public 
I service station located at Brentwood, Long Island, New 
York (File No. 44-C4-E-55) is modified as follows: 
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Section 2 add: 


Operating Agency 

Administration of Posts 
Telegraph and Telephone 
of The Netherlands 


Point of 

Communications 

Amsterdam, 

Netherlands 


Special 

Provisions 

(Reference 

Nos.) 


5 


Companhia Portngnesa Lisbon, Portugal 
Badio Marconi 


It is ftjbtheb obdered. That the applications of Mackay 
Badio and Telegraph Company, Inc. for special temporary 
authorization to communicate with The Netherlands and 
Portugal (Tl-BSA-657-1 and Tl-BSA-658-1) are dismissed. 


Federal Communications Commission* 


Mary Jane Morris 

Secretary 


Beleased: June 30,1955 


* See attached Dissenting Statements of Commissioners Webster, Bartley 
and Doerfer. 
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Pebcentage Distsibution Among Listed Caeeiers op Outbound 
W oED Volume to The Netherlands and to Portugal, 
AND Reyenues Accruing Therefrom, 1947-1950-1953. 


•1947-» .-1950 s --195: 


%o£ 

Total 

%of 

%o£ 

%of 

%of 

%of 

Total 

Total 

Total 

Total 

Total 

Words 

Revenues 

Words 

Revenues 

Words 

Revenues 


The Netherlands 





RCAC_ 

29.8 

24.8 

32.9 

26.8 

27.1 

21.8 

Mackay._ 

.1 

—1 

.4 

2 

6.1 

4.9 


22.7 

28.0 

23.6 

27.7 

22.9 

27.6 

Western Union- 

47.4 

47.2 

42.8 

45.1 

43.5 

45J 

All America-- 

— 

— 

— 

— 

_1 

—1 

French Telegraph.... 

— 

— 

.3 

2 

.4 

.4 


100.0 

100.0 

100.0 

100.0 

100.0 

100.0 


Portugal 


PPAT 

49.2 

(53.0)2 

Mackay..- - 

6.0 

1.1 

Commercial.. 

6.8 

2.6 

Western Union- 

38.0 

(50.7) 

All America....... 

— 

— 

French Telegraph.., 

— 

— 


100.0 ( 100 . 0 ) 


I Less than one-tenth of one percent. 


55.8 

50.3 

42.6 

37.0 

8.5 

9.0 

20.9 

26.1 

2.3 

3.3 

5.4 

77 

31.2 

32.0 

30.6 

28.0 

12 

3.4 

—1 

_Ji 

1.0 

2.0 

.5 

12 

100.0 

100.0 

iooo 

100.0 


2 The revenue loss to RCAC and Western Union exceeded the net revenues of Mackay 
and Commercial. Thus, of the over-all loss of 35,440, RCAC accounted for $18,788 and 
Western Union for $17,974, while Commercial and Mackay reported net revenues of 
$922 and 400, respectively. 
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TABLE B 

Percentage Distribution Among Listed Carriees of Inbound 
Word Volume from The Netherlands and Portugal, 
AND Revenues Accruing Therefrom, 1947-1950-1953. 

,-1947-> /-1950——X ,-1953 


%o£ 

%of 

%of 

% of 

%of 

% of 

Total 

Total 

Total 

Total 

Total 

Total 

Words 

Revenues Words 

The Netherlands 

Revenues 

Words 

Revenues 


RCAC- 

52.2 

44.1 

48.7 

39.0 

35.8 

28.7 

Mackay.. > 

.1 

_ i 

.4 

2 

6.6 

4.0 

Commercial_ 

17.5 

21.7 

22.7 

28.3 

26.6 

33.4 

Western Union._ 

302 

34.2 

28.2 

32.5 

31.0 

33.9 

All America- 

— 

— 

— 

— 

— 

— 

French Telcgraph...^ 

— 

— 

— 

— 

— 

— 


100.0 

100.0 

100.0 

100.0 

100.0 

100.0 



Portugal 




RCAC_ 

79.5 

86.4 

84.2 

88.6 

55.1 

57.5 

Mackay.___ - 

3.1 

3.9 

22 

1.0 

28.6 

302 

Commercial— 

2.7 

2.1 

.5 

.4 

22 

1.7 

Western Union- 

14.7 

7.6 

13.1 

10.0 

14.1 

10.6 

All America- 

— 

— 

— 

— 

— 

— 

French Telegraph-. 

— 

— 

— 

— 

— 

— 


100.0 

100.0 

100.0 

100.0 

100.0 

100.0 


^ Less than one-tenth of one percent 
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Amount and Share op Total Words and Revenues Acoruinq to Listed Carriers 
FROM Traffio With The Netherlands and Portugal, 1947-1950-1953 

(000 omitted) 
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APPENDIX 

Buling on Mackay’s Exception. 

1. In the course of the further hearing herein, Mackay 
offered an exhibit, numbered 286 for identification, in evi¬ 
dence. This exhibit consisted of copies of two letters. 
The first, dated August 18, 1953, was from C. B. McPher¬ 
son, identified as a vice president of Mackay, to A. de Q. B. 
Vaz Pinto, identified as director general of the Portuguese 
Badio Marconi Company at Lisbon, Portugal, which is 
the correspondent of both Mackay and BCAC in Portugal. 
It contained five paragraphs, of which only the second and 
third are relevant herein. The second paragraph contains 
an allegation that Sr. Vaz Pinto had in the past told Mr. 
McPherson ‘‘that one of the best advantages of [Mackay^s] 
circuit was the impetus it gave to . . . BCAC to improve 
its own service,’^ and contains a query from Mr. McPherson 
as to whether this was still so and whether there is any¬ 
thing further Mackay could do to better its circuit condi¬ 
tions and consequently the BCAC service. The third para¬ 
graph mentions that the writer has noticed an increase in 
business and hopes that it reflects the growth of U. S.- 
Portugal trade “and the superiority of CPBM/MBT com¬ 
munications. ’ ^ The second letter offered by Mackay as part 
of its proposed Exhibit No. 286, dated at Lisbon on Septem¬ 
ber 21, 1953, contains Sr. Vaz Pinto’s reply. It contains 
only one paragraph which is relevant hereto, which says 
in effect that Portuguese Marconi always tries to give 
BCAC and Mackay the most loyal and complete cooperation 
and “are very glad to notice the constant improvement in 
both circuits’ efficiency.” The Hearing Examiner excluded 
both letters on objection of BCAC. Mackay was granted 
an exception and in a memorandum accompanying its pro- 
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posed findings requested that its exception to this ruling 
of the Hearing Examiner be sustained and that the letters 
be admitted. 

2. RCAC had objected to the admission of these letters 
on the ground that they were hearsay; that the first letter 
was additionally excludible as a self-serving statement; and 
that the quoted statement from the second letter sets forth 
a conclusion without giving any of the facts upon which it 
may have been based. 

3. At the time the exhibit was offered, counsel for 
Mackay stated that he did not intend that the first letter 
from Mr. McPherson should have ‘‘any evidentiary value 
at all,’^ and that it was introduced to give an indication of 
what was intended by the penultimate paragraph of the 
second letter. In its memorandum Mackay pointed to the 
fact that, although under Section 1.871 of the Commission’s 
Rules the rules of evidence applicable to civil non-jury 
proceedings in the federal courts are to be applicable to 
Commission hearings, they “may be relaxed if the ends of 
justice will better be served by so doing.It was argued 
that in the field of international communications it is not 
feasible to adhere in all cases to such rules of evidence 
because such action would require 

7408 

the appearance of witnesses from all parts of the world; 
that it was a common practice to admit letters and other 
types of correspondence and leave the matter of weight to 
the Commission; and that RCAC had introduced, without 
objection, an exhibit of an exchange of several messages 
between itself and Sr. Vaz Pinto. It was again stated that 
“the only purpose of the exhibit excluded by the Examiner 
was to show that both circuits with Portugal-RCAC’s and 
Mackay^s—^had improved in operating efficiency.” 
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4. Even if vre were to agree with Mackay that the let¬ 
ters at issue may otherwise properly be admitted under 
the exception provided in Section 1,871 of our Rules, we 
are of the opinion that the letters must nevertheless be 
excluded, because they set forth conclusions without giving 
any factual basis therefor. In the absence of such facts, 
we cannot exercise our independent judgment as to the 
grounds upon which the conclusions were based. We note 
in this connection that in the McPherson letter there is a 
statement that the Mackay circuit gave an impetus to RCAC 
to improve its own service. There are no facts, purporting 
to show on what grounds such statement was based, which 
would afford the Commission opportunity to evaluate its 
validity. There is also reference to the alleged “superi¬ 
ority of CPRM/MRT communications,^^ but this conclusion 
is likewise not supported upon any factual foundation. 
In the Vaz Pinto letter, the author states that there is a 
constant improvement in both the Mackay and RCAC cir¬ 
cuits. There is no indication of the nature of such improve¬ 
ment nor does the Vaz Pinto letter relate such improvement 
to competition between Mackay and RCAC. In view of all 
of the foregoing, we affirm the ruling of the Hearing Exam¬ 
iner and are not receiving proposed Exhibit 286 in evi¬ 
dence. 
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DISSENTING OPINION OF 
COMMISSIONER E. M. WEBSTER 

In remanding this case to the Commission for such dis¬ 
position as is open under its June 8, 1953 decision,^ the 
Supreme Court stated in part as follows: 

^Hn reaching a conclusion that duplicating authori¬ 
zations are in the public interest wherever competition 

1 Federal Communications Commission, Petitioner v. SCA Communications, 
Ino. Mackay Badio and Telegraph Company. Ine. Petitioner v. BCA Com¬ 
munications, Inc., 346 XT. S. 86, 96. 
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is reasonably feasible, the Commission is not required 
to make specific findings of tangible benefit. It is not 
required to grant authorizations only if there is a 
demonstration of facts indicating immediate benefit to 
the public . . . but the Commission must at least war¬ 
rant, as it were, that competition would serve some 
beneficial purpose such as maintaining good service 
and improve it... is not too much to ask that there 
be ground for reasonable expectation that competition 
may have some beneficial effect. Merely to assume that 
competition is bound to be of advantage, in an industry 
so regulated and so largely closed as this one, is not 
enough.(emphasis supplied) 

Based on the Supreme Court’s criterion for authorizing 
duplicate international circuits it appears to me that the 
facts in this case clearly point to a denial of Mackay’s 
applications. For there is every indication from the evi¬ 
dence of record that a duplication of a majority of RCAC’s 
circuits, as contemplated by Mackay, would result in a 
weakening of this country’s international common carrier 
system. 

Therefore, I am greatly troubled by the majority’s 
decision to grant Mackay’s applications, not only because 
I disagree so emphatically with the conclusion which it has 
reached, but also because I am unable to obtain a clear 
understanding of the reasoning upon which the conclusion 
is based, as I find it vague as well as factually unsupported. 

7410 

However, from what I could gather from the decision, 
the majority bases its grant of the Mackay applications 
primarily upon what it believes to be benefits which have 
resulted from the existence of competition between direct 
radiotelegraph circuits in the field of international tele- 
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graph commnnications. That the majority does not point 
to specific results from such competition is worthy of par¬ 
ticular note. Instead, it enumerates various improvements 
which have occurred in the overall service and points to 
certain rate reductions which were instituted some ten years 
ago primarily by !Mackay and RCAC. The majority thus 
assumes that the improvement in facilities and services 
and such rate reductions were caused primarily by the 
existence of competition in direct radiotelegraph circuits 
primarily between the applicant, Mackay, and RCAC. In 
other words, the majority deduces a causal relationship 
from the existence of two separate factors: i.e., direct radio¬ 
telegraph circuit competition and the above described bene¬ 
fits. lido not believe that the majority has demonstrated 
that the competition resulted in the improvements; nor do 
I believe that the evidence of record would support or 
justify conclusions that the causal relationship did in fact 
exist. 

The record shows that, after actually operating for three 
years insofar as the Netherlands and Portugal are con¬ 
cerned, Mackay has not introduced any new or different 
services. Instead it has limited itself solely to providing 
message telegraph service. RCAC, on the other hand, has 
originated, introduced and developed TEX service with 
the Netherlands. This service has met with ready customer 
acceptance and apparently meets an important customer 
need. 'The majority attempts to attribute the introduction 
of this service to the prospect of Mackay competition. Here 
again, it appears to me that the majority attempts to 
establish a causal relationship from what is an accidental 
coincidence of time. For, it is to be noted that the RCAC 
circuit to Switzerland, where there is no direct radio¬ 
telegraph competition, is generally of the character and 
calibre equal to that of the Netherlands where the majority 
attributes the improvements to the threat of Mackay 
competition. 


248 


7411 


But even if we were to assume that competition may 
have had some bearing upon the improvements described 
by the majority it does not follow that direct radiotele¬ 
graph circuit competition was a major or even important 
factor in such improvements. As the majority so well 
describes it, aside from direct radiotelegraph competition, 
there is very great competition in this field. As a matter 
of fact competition is afforded by direct cable circuits, by 
service provided indirectly by cable companies, by service 
provided indirectly by radiotelegraph circuits, by service 
provided by airmail facilities of the Post Office Department, 
and by service provided directly and indirectly through the 
telephone facilities of the American Telephone and Tele¬ 
graph Company. If competition was a factor in securing 
improvements, then certainly the major credit should go to 
those numerous other types of competition which have 
existed. 
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If we turn from the general to the specific, we find that 
there is ample and extensive competition now existing for 
the patronage of customers to both the Netherlands and 
Portugal, the two points at issue. For example, as is set 
forth in Table A attached to the Opinion of the majority, 
Western Union, which serves the Netherlands directly, 
handles considerably more of the outbound traffic to the 
Netherlands than does RCAC. In addition, both Western 
Union and Commercial enjoy a greater share of the rev¬ 
enues for traffic outbound to the Netherlands. In fact the 
cable carriers, in 1953, accounted for almost 73% of the 
total revenues accruing from traffic outbound to the Nether¬ 
lands and almost 70% of the total revenues accruing from 
both inbound and outboxmd traffic (See Table C). Even in 
the case of Portugal, where KCAC enjoys a somewhat 
larger share of the traffic and revenues, the cable carriers 
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in 1953 handled over 35% of the ontbonnd traffic and 
acconnted for more than 35% of the revenues accruing from 
outbound traffic. These figures demonstrate very clearly 
that if competition may be assumed to result in benefits 
there is already sufficient active and effective competition 
without the addition of the Mackay circuit to assure the 
public of a continuation of any benefits which might have 
resulted in the past. 

The majority, in its opinion, admits that the grant of 
the Mackay circuit will in fact reduce the revenues which 
now accrue to RCAC without resulting in decreased 
expenses to RCAC. It attempts to minimize this effect by 
comparing the reduction on this one circuit with the total 
revenues of RCAC. It must be remembered, however, that, 
as is set forth in the majority opinion, Mackay and RCAC 
presently compete directly to 24 points. And Mackay has 
stated for the record that it would seek authority to dupli¬ 
cate RCAC circuits to many other points. In fact, Mackay 
has indicated that as a matter of policy it would seek 
authority to duplicate the RCAC circuits to all points where 
there are significant or substantial amounts of traffic. Now, 
if the $50,000 or $60,000 which the majority admits RCAC 
will lose through the duplication of circuits to the points 
herein involved, is multiplied by the numerous other circuits 
Mackay has indicated it would seek authority to duplicate 
and which, under the criteria set forth in the majority 
decision, Mackay would probably be authorized to duplicate 
regardless of the Commission’s contention that this case 
does not establish a precedent, it is clear that a very sub¬ 
stantial impact would be made on RCAC’s revenues. 

It appears to me that duplication for the sake of dupli¬ 
cation, particularly where there is already ample and active 
competition from other telegraph circuits as well as the 
telephone and air mail services, must inevitably result in 
the weakening, not only of RCAC but of the entire United 
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States international telegraph system through the dilution 
of revenues and the multiplication of expenses. 

7412 

I should like to repeat what I said in my previous dissent 
to the majority decision of February 23, 1951. I do not 
intend my remarks to indicate thaat I would under all 
circumstances oppose the licensing of duplicate direct radio¬ 
telegraph circuits. I recognize that there may be times 
i when the defense interests of this country, which are our 
j overriding consideration, may require the establishment of 
duplicate circuits. I feel, however, that in other situations 
an applicant, in order to be successful, should be required 
to demonstrate that through the operation of a duplicate 
direct radiotelegraph circuit some public need would be 
, served or some advantage would accrue to the public either 
immediately upon the grant of its application or in the 
readily foreseeable future. I do not see how the record 
I made by Mackay in the entire proceeding herein can fairly 
be construed to demonstrate that the criteria I have set 
forth above have been met, even in part. 

In view of all the foregoing, I am of the opinion that 
Mackay has not met the burden of proof imposed upon it 
as the applicant herein and that considerations of public 
interest, convenience and necessity require a denial of its 
applications. 
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DISSENTING STATEMENT OF 
COMMISSIONER ROBERT T. BARTLEY 

I dissent. I agree with Commissioner Webster ^s sound 
and reasoned statement. In this highly complex field of 
international communications, the piling of competition on 
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competition is not, as the majority recognizes, always a 
healthy thing. The Commission has failed to give suflScient 
weight to the fact that the A. C. & B. system, of which 
Mackay is a part, already competes for Netherlands and 
Portugal traffic. I think Mackay has utterly failed to show 
in this case that the interests of the United States are 
served by adding additional direct radio circuits to these 
points. In my judgment, the policy here adopted can and 
probably will lead to diminution of competition in the 
international common carrier communications field. 

7414 

I DISSENTING STATEMENT OF 
COMMISSIONER DOERFER 

The former and bare assumption that competition in the 
international common carrier field is beneficial to the public 
interest has now received a gloss to the extent that improve¬ 
ments in service and reduction of rates resulted primarily 
from demonstrated competition. There is nothing in the 
record to warrant it. This conclusion is merely speculative. 

The improvements found in the instant case are equivo¬ 
cal. A valid conclusion could be made that without com¬ 
petition, the indicated improvements would have occurred. 
Improvements in service without competition have occurred 
in other communication common carrier fields. Commission 
records and experience indicate as much in the recent and 
substantial progress made by the American Telephone and 
Telegraph Company. 

If the competitive theory in the common carrier field is 
to prevail upon the rationalizations as set forth in the 
majority opinion, I see no further justification for any 
regulation of rates or service in the international com¬ 
munication common carrier field. 
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Even if the assumption be granted that the improve¬ 
ments in service stemmed directly from competition, the 
weakening of bargaining power of American carriers with 
foreign countries is infinitely more detrimental to our 
public interest than the modicum of improvements found by 
the majority. 

I would adhere to the fundamental concept of regulation 
in the communication common carrier field—^no duplication 
of service facilities unless the public interest warrants it. 
In the instant case there is no evidence of substance to 
warrant further competition. 


7419 

Petition of RCA Communications, Inc. for Rehearing 

With Respect to The Commission’s Decision on 
Remand Released June 30, 1955.^ 

Statement. 

RCA Communications, Inc., a respondent, petitions the 
Commission (a) to reconsider its decision on remand, (b) 
to grant oral argument before the full Commission, and 
(c) to deny the applications of Mackay Radio and Tele¬ 
graph Company, Inc. for authority to operate duplicate 
radio circuits with Portugal and The Netherlands. 

In essence, these additional circuits serve no public need 
and merely duplicate the facilities of several common 
carriers already operating telegraph circuits with these 
points. The licensing of these duplicate circuits will foster 
wasteful and destructive competition in the international 

•This petition is filed pursuant to Section 405 of the Communications 
Act and Sections 1.891-96 of the Commission’s Buies. 
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telegraph industry—a result which the Commission by 
statute has the affirmative duty to prevent. 

The operation of these circuits will result neither in 
lower rates nor in superior telegraph services. Through 
the dilution of revenues and the multiplication of expenses, 
such operation will impair the ability of the United States 
international telegraph system to maintain and improve 
existing services. 

In addition, the operation of these additional circuits 
will utilize precious frequencies and intensify pressure on 
the radio spectrum, 

7420 

despite the fact that frequencies are already grossly insuffi¬ 
cient for existing needs. 

In this instance, there is a special reason for a rehear¬ 
ing. The Commission determined to bypass its traditional 
procedures and omit an initial decision, thereby depriving 
RCA of any opportunity to file exceptions and to be heard 
in oral argument. As a result, the full Commission has 
never heard oral argument upon the supplemented record 
following remand from the Supreme Court,* although this 
is the very record upon which the majority now purports to 
base its decision. 

The decision on remand was adopted by a bare major¬ 
ity of 4 to 3 (Commissioners Webster, Bartley and Boerfer 
dissenting). In view of the far-reaching implications of 
the majority decision if allowed to stand, the full Commis¬ 
sion should grant reconsideration and provide opportunity 
for oral argument. 

The Supreme Court’s decision in this case, as well as the 
fundamental concept of common carrier regulation, require 
a denial by the Commission of these applications. 

• ' • • • • • 


^Federal Coznmxuiieatiozis Commission v. BCA Commtmicatioss, Inc., 346 
IJ. S. 86 C1953). 
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Conclusion. 
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The duplication of direct radio circuits with The 
Netherlands and Portugal will not serve the public interest, 
convenience, or necessity. The Commission’s decision and 
order on remand should therefore be reconsidered and 
revised to deny the instant applications. 

Eespectfully submitted, 

John T. Cahill, 

Howard B. Hawkins, 

CoBYDON B. Dunham, Je., 
Leonard W. Tuft, 

Fredehick M. Porter, 

Attorneys for RCA Communications, Inc., 
66 Broad Street, 

New York 4, N. Y. 

July 22, 1955. 
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' Memorandum Opinion and Order. 

FCC 55-1127 
24986 


BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter 

of 

Mackay Radio and Telegraph 
Company, Inc., 

Applications for radiotelegraph cir¬ 
cuits between the United States and 
Portugal, Surinam, and The Nether¬ 
lands. 


Docket No. 8777 


By the Commission: 

Commissioners Webster, Bartley and Doerfer dissenting. 

1. On July 22,1955, RCA Communications, Inc. (RCAC) 
filed a petition requesting that the Commission reconsider 
its Decision on Remand herein; grant oral argument before 
the full Commission; and deny the applications of Mackay 
Radio and Telegraph Company, Inc. (Mackay) for authority 
to operate duplicate radio circuits with The Netherlands 
and Portugal. On August 1,1955, Mackay filed an opposi¬ 
tion to the aforementioned petition of RCAC and requested 
that the petition be denied. On August 15, 1955, RCAC 
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filed a reply to the Mackay opposition and repeated its 
request for the relief set forth above. 

2. ECAC based its petition on three separate grounds: 

(a) The decision violates National Communications 
Policy and is otherwise contrary to law; 

(b) The decision is not based on substantial evi¬ 
dence, but upon speculation and conjecture contrary to 
the Supreme Court’s decision;^ and 

(c) The decision fosters wasteful and destructive 
competition in the common carrier telegraph industry, 
despite the mandate of Congress to the Commission to 
prevent such competition. 

3. We have reviewed our decision carefully in the light 
of the matters raised by ECAC in its pleadings filed in con¬ 
nection with its petition for rehearing. We cannot find that 
the evidence of record supports the contentions made by 
ECAC. Instead, as has been set forth in our Decision on 
Eemand, it appears clear that our action in licensing Mackay 
to serve The Netherlands and Portugal is consistent 

7498 

with the policy we have followed in the international tele¬ 
graph field since the creation of the Commission. (See 
paragraphs 18-26 of such Decision.) It is also consistent 
with the policy enunciated by Congress, which in Section 
313 of the Communications Act of 1934, as amended (Act), 
made the anti-trust laws applicable to ^‘foreign radio com¬ 
munications.” (See also Section 314 of the Act.) 

4. We cannot agree that our Decision on Eemand is 
based on speculation and conjecture. In such Decision we 
have analyzed the data of record carefully and have made 
numerous factual findings upon which our conclusions are 


IP. C. C. V. EGA Communications, Inc., 346 U. S. 86, 1953. 
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based. Tbns, in paragraphs 27-37 of our Decision on 
Remand, we considered the development of Mackay and 
RCAC ,* in paragraphs 38-48, we considered pnblic benefits 
in the presence of the increasing competition ,* in paragraphs 
49-63, we considered the investment and expenditures 
involved in providing the services at issue, the volume of 
traffic and revenues, the facilities, practices and services, 
and the institution of new services. On the basis of the 
findin gs made therein, we concluded that there were ample 
grounds' for a reasonable expectation of future benefits 
from authorizing the circuits at issue.^ 

5. The Decision on Remand demonstrates that a grant 
of the applications will not foster wasteful and destructive 
competition in the industry. In paragraphs 64-98 of the 
Decision on Remand, we considered the allegations with 
respect to possible adverse effects of a grant of the Mackay 
applications. We concluded, on the basis of the factual 
findings made therein, that the detrimental results envisaged 
by RCAC had not taken place or were outweighed by the 
benefits which could reasonably be expected from a grant 
of the applications at issue herein. 

6. Under the provisions of Section 405 of the Act, the 
Commission may grant petitions for rehearings “in its 
discretion’’ if sufficient reason therefor be made to appear. 
Sections 1.390 and 1.893 of our Rules require that the peti¬ 
tioner show in what respect the decision is unjust, unwar¬ 
ranted or erroneous. We cannot find that RCAC has made 
such a showing in its petition or has otherwise demon¬ 
strated to us that we shoidd exercise our discretion and 
grant the petition on the merits thereof. 

7. RCAC has also advanced another argument in favor 
of rehearing. It has alleged that, because the Commission 
omitted an Initial Decision after the further hearings, 

1 This is the conclusion required under the remand from the Supreme 
Court to support a grant to Mackaj. 
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RCAC was deprived of an opportnnity to file exceptions or 
be beard in oral argument. RCAC, therefore, argued that 
reconsideration should be granted to provide an opportunity 
for such oral argument, particularly in view of the far- 
reaching implications the decision herein may have. 

7499 

8. We have already had an opportunity to pass upon 
the RCAC contentions with respect to the holding of oral 
argument herein. On June 3, 1955, prior to the issuance of 
our Decision on Remand herein, RCAC filed a request that 
the Commission schedule oral argument before the full 
Commission prior to reaching any decision in this proceed¬ 
ing. We considered this request carefully at that time, and 
on June 10, 1955, issued an Order denying such request, 
wherein we set forth the reasons for our action in detail. 
We issued our Decision on Remand on June 30, 1955, and 
determined, for the reasons set forth in paragraphs 11 
and 12 of such Decision, that we should issue a final deci¬ 
sion herein. It appears to us that the considerations set 
forth in our Order, released on June 10, 1955, and our 
Decision on Remand, released on June 30, 1955, both of 
which we incorporate herein, are applicable to the instant 
request for the holding of oral argument and provide a 
valid basis for the denial thereof. 

Ordee. 

9. In view of the foregoing, it is oedebed. This 16th day 
of November, 1955, that the petition of RCA Communica¬ 
tions, Inc. for rehearing herein is denied. 

Federal Communications Commission 

Mary Jane Morris 

Secretary 


Released: November 16, 1955 
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Statement of the Question Presented. 


l. Whether the Decision on Bemand of the Federal 
Communications Commission is in conformity with the 
requirements of the mandate of the Supreme Court in this 
case and specifically: 

Whether the Federal Communications Commission, 
without making findings, based on facts of record, on 
the effect or reasonably anticipated effect of compe¬ 
tition, relied solely on its “general experience” in 
stating that competition has had a beneficial effect in 
the international telegraph industry and concluded that 
duplicative circuits on particular radio-telegraph cir¬ 
cuits are in the public interest, and if so was such 
reliance error? 

n. Whether the conclusion of the Federal Communi¬ 
cations Commission that duplicative circuits have had, and 
may have in the future, a beneficial effect on radio-telegraph 
communications generally is arbitrary and capricious, non- 
rational, and without support in the record. 

(a) Whether the Commission's findings warrant a 
conclusion that duplicative circuits would be desirable 
in the instant case. 

(b) Whether to the extent that the findings support 
the desirability of duplicative circuits, they are with¬ 
out support in the record. 

m. Whether the Commission committed prejudicial 
error by failing after remand to observe the procedure 
required under the Communications Act of 1934, the 
Administrative Procedure Act and the Commission's regu¬ 
lations, in causing the omission of an initial decision. 

Appellee and Intervenor contend the last issue (HI) is 
not raised and do not agree with the language of the issue 
as phrased. 
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BRIEF FOR APPELLANT, RCA 
COMMUNICATIONS, INC. 

Introduction. 

This is an appeal from a final Decision on Remand and 
Order of the Federal Communications Commission (herein¬ 
after ‘‘Commission”) dated June 30, 1955. The Decision 
on Remand was rendered after reversal by this Court and 
after the Supreme Court had remanded the case to the Com¬ 
mission having found its original findings insufficient.* 
This appeal is taken pursuant to §§402(b) and (c) of the 
Communications Act of 1934, 48 Stat. 1093, as amended, 
47 U. S. C. 402(b) and (c) (hereinafter “Communications 
Act”) and Rule 37 of tliis Court. 

• Federal Communications Commission v. RCA Communica¬ 
tions, Inc., 346 U. S. 86 (1953). 
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In so far as appealed, the Decision on Eemand and Order 
(ER 7361-7414) * granted the applications of Mackay Radio 
and Telegraph Company, Inc. (hereinafter ‘‘Mackay’^) for 
modification of license to operate additional radiotelegraph 
circnits with The Netherlands and Portugal and an addi¬ 
tional radiotelegraph circuit with The Netherlands via 
Tangier relay. Three Commissioners dissented (Commis¬ 
sioners E. M. Webster, R. T. Bartley, J. C. Doerfer). Such 
additional circuits duplicate existing direct and via Tangier 
radiotelegraph circuits operated by RCA Communications, 
Inc., the intervenor and appellant herein (hereinafter 
^*RCAC^0>** as well as direct and indirect cable telegraph 
circuits^ direct radiotelephone and air mail service. 

The Commission in its Decision on Remand has granted 
the applications for duplicative circuits relying solely on its 


'• RR references are contained in the Supplemental Joint 
Appendix and refer to pages in the record in this case (Case No. 
13,025) filed with the Clerk of this Court on January 11, 1956. 
DR references are to paragraphs in the Decision on Remand which 
appears in the Supplemental Appendix at RR 7361-7414. R 
references are to the Joint Appendix filed in EC A Communica¬ 
tions, Inc. V. Federal Communications Commission, Case No. 10,951 
made a part of the Record on this appeal by stipulation. 

•• RCA Communications, Inc. is a wholly owned subsidiary of 
Radio Corporation of America and furnishes an international 
point-to-point radiotelegraph service between the United States 
and some 64 points throughout the world (DR 25). RCAC’s 
direct radiotelegraph service to The Netherlands and to Portugal 
was inaugurated approximately twenty years ago (R. 110, 113). 

Mackay is a common carrier of international telegraph com¬ 
munications. It operates direct radiotelegraph circuits between 
the United States and approximately 37 foreign and overseas 
points (DR 25). It has operated direct radiotelegraph circuits 
to The Netherlands and Portugal since June and March, respec¬ 
tively, of 1951 pursuant to the original decision of the Commis¬ 
sion dated February 21, 1951 (DR 4, 50). 

Mackay is a wholly owned subsidiary of American Cable & 
Radio Corporation (hereinafter "‘AC&R’O (R- 97). Mackay and 
The Commercial Cable Company, together with All America Cables 
and Radio, Inc., are operated as a consolidated cable-radio system 
through joint cable-radio management, operations and policies 
impost by AC&R (R. 174-175, 609). All of these companies 
form a part of the international cable and radio telegraph system 
of the ^temational Telephone & Telegraph Corporation (R. 555- 
557). 
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asserted “experienced^ as to the beneficial effect of compe¬ 
tition, i.e. duplication of radiotelegraph circuits in the 
international telegraph industry. There is no substantial 
evidence in the record considered as a whole either on the 
nature and extent of this asserted “experience” or on the 
alleged beneficial effect of competition. 

The Decision on Eemand and Order were made after 
supplemental hearings before a Hearing Examiner. The 
Examiner had certified the record to the Commission on 
June 21, 1954 without an initial decision pursuant to a 
Commission order dated March 1, 1954 (BE 5074). The 
parties, subsequent to the order directing further hearings 
before the Examiner, were not accorded oral argument and 
the Commission itself omitted an initial decision (DE 12) 
and filed its Final Decision on June 30, 1955. The Com¬ 
mission, on November 16, 1955, denied the petition of 
ECAC for rehearing and reconsideration (EE 7497-7499). 

The original Decision and Order of the Commission 
dated February 21, 1951 granting Mackay^s applications 
for duplicative circuits to The Netherlands and Portugal 
was reversed by this Court. RCA Communications, Inc. v. 
Federal Communications Commission, App. D. C. , 
201 F. 2d 694 (1952). 

This Court reversed the original decision of the Com¬ 
mission on the ground that the Commission's basic findings 
did not support its conclusion that the grant of the Mackay 
applications for direct circuits to The Netherlands and 
Portugal would be in the public interest. 201 F. 2d at 696- 
97. 

The Supreme Court in remanding this case to the Com¬ 
mission did not express any disagreement with this Courtis 
statement of the original findings of the Commission. 346 
XT. S. at 88. 

The Supreme Court imposed upon the Commission 
an explicit requirement that, in concluding that competi¬ 
tion between duplicative radiotelegraph circuits is “rea¬ 
sonably feasible”, it “warrant • • • competition would 
serve some beneficial purpose such as maintaining good ser¬ 
vice and improving it.” 346 U. S. at 97. The Court stated 
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as a requirement that “• • • there [must] be ground for 
reasonable expectation that competition • • • have some 
beneficial effect’^ snch as “maintaining good service and 
improving it/’ 346 TJ. S. at 97. 

The ' Supreme Court rejected as “abstract” and 
“sterile” the Commission’s finding that: 

“ ‘Competition can generally be expected to pro¬ 
vide a powerful incentive for the rendition of better 
service at lower cost. Those seeking the patronage 
of customers are spurred on to install the latest 
developments in the art, in order to improve their 
services or products, and in order to enable them 
to reduce expenses and thereby lower their rates or 
prices. The benefits to be derived from competition 
should, therefore, not be lightly discarded’ ” (346 
U. S. at 94, n. 6). 

Despite the Supreme Court’s rejection of this “abstract” 
and “sterile” finding the Commission has in substance 
repeated this finding, relying for support on its asserted 
but unspecified “experience” as to the ejffect of competition 
in the international telegraph industry. 

The Commission has however, at the same time, either 
repeated or ignored its original findings of no beneficial 
effect from the operation of duplicative circuits with The 
Netherlands and Portugal, as well as in the industry gen¬ 
erally. This Court has already held that these findings will 
not support a conclusion that a grant of the duplicative cir¬ 
cuits involved in this case is in the public interest. 201 F. 
2d at 696. The Supreme Court did not disagree with this 
conclusion. 346 U. S. 88. 


Statement. 

The Congress of the United States in passing the Com¬ 
munications Act intended that radio and cable telegraph 
service, I both international and domestic, be regulated as a 
common carrier activity. Communications Act of 1934, 
§201 et seq. As a result the industry has been regulated 
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in the same manner as have the carriers under the juris¬ 
diction of the Interstate Commerce Commission. 

Congress has imposed a statutory standard on the Fed¬ 
eral Communications Commission in connection with the 
performance of its duties of authorizing the extension or 
discontinuance of service. This standard is the public 
interest, convenience or necessity.’^ Communications Act 
§309(a),47 U. S. C. §309(a). 

The Supreme Court Decision. 

The Supreme Court in its decision remanding this case 
to the Commission has recognized and reaffirmed the exist¬ 
ence of this statutory standard as well as its applicability to 
this case. 346 U. S. at 90. 

The Commission has time and again since the passage 
of the Communications Act applied this statutory standard 
and particularized the controlling criteria for measuring 
the public interest. The criteria identified as being of 
primary importance in determining whether the grant of 
particular circuits would be in the public interest are (a) 
that the proposed service will satisfy a public need; (b) 
that the proposed service will result in a reduction of rates; 
and (c) that the proposed service will result in some 
improved or more comprehensive service. 

The Supreme Court did not hold that the Commission 
might substitute for its “reading of the national policy” in 
favor of competition a conclusion, resting on the Com¬ 
mission’s asserted “experience,” that competition has had, 
and will in the future have, a beneficial effect in a regulated 
industry such as the radiotelegraph industry. Findings, 
based on facts of record, are required on the effect of com¬ 
petition in the industry and particularly on the duplicative 
circuits which are the subject of Mackay’s applications. 

The Supreme Court’s reference to the Commission’s 
“experience” expressly limited its application to the eval¬ 
uation of facts of record. 346 U. S. 95. 

The Supreme Court did not hold that by substituting 
asserted “experience” as to the effect of competition for 
an evaluation of national policy, the Commission could 
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promulgate a mle that duplicative circuits could be estab¬ 
lished wherever **reasonably feasible.’’ 

The Supreme Court did not intend that vague refer¬ 
ences to I‘‘experience” be used to blot out the elementary 
requirements of 

1. a rational decision; 

2. support for the decision by the record viewed 
as a whole; 

3. proper consideration of the whole record, 
especially the unfavorable parts; 

4. proper regard for prior unfavorable findings; 

5. the burden of producing evidence being on the 
applicant, not on the opponent; 

6. not departing from the record as to matters not 
capable of being officially noticed; 

7. laying bare the majority’s mind by a full state¬ 
ment of all their reasons and intermediate conclusions 
to an extent which would enable this Court to perform 
its reviewing function; and 

8. an initial decision and oral argument. 

Obviously, the Supreme Court could not and did not 
permit the Commission to abdicate its statutory respon¬ 
sibility of determining that the grant of particular circuits 
would be in the public interest, such interest being meas¬ 
ured by benefit to the public. 346 TJ. S. 95. 

The Commission’s Decision on Remand. 

That the Commission has repeated as the basis for its 
decision its “abstract” and “sterile” statements on the 
effect of competition in the international telegraph industry 
is perhaps best illustrated by the Commission’s own 
Memorandum Opinion and Order denying Reconsideration 
of the Decision on Remand and Order. The Conunission 
there acknowledged that it found no more than improve- 
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ments in service in the presence of competition and so con¬ 
cluded that duplicative circuits representing competition 
should be ordered (RR 7497-7498). 

Examination of 'what are identified as findings on the 
asserted beneficial effect of competition makes it apparent 
that the Commission has at most given mere lip service to 
the mandate of the Supreme Court. The Commission has 
concluded, on the same basis rejected by this Court and by 
the Supreme Court, that the grant of Mackay’s application 
will introduce competition between direct radiotelegraph 
circuits and, consequently, more effective competition 
between radiotelegraph carriers. 

The Commission again speculates that ‘^competition can 
generally be expected to provide a powerful incentive for 
the rendition of better service at lower cost” and “ [t]hose 
seeking the patronage of customers are spurred on to 
install the latest developments in the art, in order to 
improve their services or products, and in order to enable 
them to reduce expenses and thereby lower their rates 
and prices.” (DR 27,42,48,49, 58, 62, 63, 73, 77.) 

The Supreme Court rejected similar findings of the 
Commission on the beneficial effects of competition as 
“abstract” and “sterile” because of the failure on the part 
of the Commission to lay bare its mind to an extent which 
would enable the Court to perform its reviewing function. 
346 U. S. 94, n. 6. 

The Commission has not, as it must, restricted its 
reliance on its “experience” to the evaluation of facts of 
record. 346 U. S. 91, 95. It is this failure which robs the 
findings and the resultant conclusions of the Commission 
of their substance. 

The Commission has adhered to substantially aU of its 
original findings. By so doing the Commission has fore¬ 
closed a conclusion that the grant of duplicative circuits to 
The Netherlands and Portugal is in the public interest. 

The Commission found, as it did in its original decision, 
that: 

1. Existing telegraph facilities are in excess of 
those required to handle present and expected traflSc 
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(E 604-605; DK 65, Table C). (While the Commission 
purports to find some decrease in excess facilities, 
it finds ‘‘that facilities and traffic handling practices 
have been improved so that the [existing] carriers today 
are able to handle more traffic than in 1948’^ (DR 65)). 

2. Existing carriers serving The Netherlands and 
Portugal provide a fast and reliable service to each of 
these two points (DR 58). 

3. There is active competition in the international 
telegraph field without the presence of duplicative 
radiotelegraph circuits (R 604, 606, 612; DB 18, 67, 
100(a)). (The Commission retreats somewhat from this 
position and states a view inconsistent with a position 
it has held for many years finding that carriers other 
than radiotelegraph carriers do not provide effective 
competition to radiotelegraph carriers serving Port¬ 
ugal (DB 71, 77)). 

I 4. Mackay^s proposed operation will redistribute 
present traffic rather then generate new traffic (R 606; 
DR 79, 80, Table C). 

5. The duplicative circuits will require scarce 
radio frequency time not reqired for unduplicated 
operation (DR 95-98). (The Commission purports to 
find that the benefits derived from the competition 
between carriers outweigh any danger of the wasteful 
use of frequencies available to the United States radio¬ 
telegraph carriers (R 575-576, 604-606; DR 98)). 

' 6. The duplicative circuits will aid Mackay finan¬ 
cially and be detrimental to RCAC (B 579-580, 590- 
592, 607; DR 80, 94 n. 3). 

7. The over-all effect of a grant of duplicative cir¬ 
cuits will have an impact on the rate structure, but not 
a substantial one (R 572-573, 590-592, 605-606, 607; 
DB 51, 52, 89). (The Commission then retreats some¬ 
what from this finding, but does so on an articulated 
basis of an absence of facts in the record (DR 94)). 
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8. The granting of Mackay’s application while 
resulting in some decrease in cable competition will 
increase over-all competition for telegraph traffic gen¬ 
erally (R 577-578, 606, 612-613, 615; DR 73, 94). 

9. Granting Mackay's application will introduce 
competition between direct radiotelegraph circuits 
and consequently more effective competition between 
radiotelegraph carriers, since the ability of a carrier 
to provide direct communication service is an import¬ 
ant factor in appealing for customer patronage (R 620, 
623, 626; DR 27, 42, 48, 49, 58, 62, 63, 73, 77). 

Finally, the Commission ignores and does not attempt 
to change its finding to the effect that: 

Mackay’s service will not produce lower rates or 
speedier service, nor would it otherwise be superior 
to or more comprehensive than the service now avail¬ 
able via RCAC (R. 605). (The Commission does find 
that existing carriers servicing The Netherlands and 
Portugal “provide a fast and reliable service to each 
of these two points’^ (DR 58) and the record shows 
that Mackay’s rates with The Netherlands and Portugal 
were the same as those of RCAC (RR 5673-5674)). 

Statutes and Regulations Involved. 

The statutes pertinent to this appeal are Sections 1, 309, 
402(b), (c), and 409(b), (c), (e), of the Communications 
Act of 1934, 48 Stat. 1064, 1085, 1093, 1096 (66 Stat. 721; 
70 Stat. —, Pub. L. No. 391, 84th Cong. 2d Sess. (Jan. 20, 
1956)); 47 U. S. C. §§151, 309, 402(b), (c), and 409(b), (c), 
(e) (1952) and Sections 7(c), 8 and 10(a), (e), of the 
Administrative Procedure Act, 60 Stat. 241, 242, 243 ; 5 
U. S. C. §§1006(c), 1007 and 1009(a), (e), (1952). 

The regulations involved in this case are sections of the 
Federal Communications Commission's Rules Relating to 
Hearings and Decisions, 47 Code Fed. Regs. §§1.851, 1.852 
and 1.857 (1953). 
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Statement of Points. 

The points on which the Appellant relies are: 

1. The Decision on Remand is contrary to law and rep¬ 
resents a complete disregard by the Commission of 
the mandate of the Supreme Court in that the Com¬ 
mission has attempted to substitute an asserted 
‘‘experience” for facts of record on the effect of 
competition in the international radiotelegraph 
industry and on the duplicative circuits involved. 

2. The Commission’s Decision on Remand is contrary 
to law in that: 

(a) it is not supported by substantial evidence; 

(b) the evidence demonstrates that the grant of dup¬ 
licative circuits in this case would not be in the 
public interest. 

3. The Commission’s Decision on Remand is contrary 
to law in that RCAC was denied the opportunity of 
the full and fair hearing to which it is entitled under 
Section 409(b) of the Communications Act, Section 
8 of the Administrative Procedures Act and the 
Commission’s own regulations. 

Summary of Argument. 


I. 


The Commission has erroneously relied on its asserted 
expertise as a substitute for facts of record on the effect 
of competition, i.e. duplication of radiotelegraph circuits 
in the industry and on the duplicative circuits involved. 

The Commission has not attempted to find that a causal 
relation exists between competition and improved service 
to the public. It goes no further than finding one in the 
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presence of the other and then assumes, based on its 
asserted ‘‘experience,” that competition influenced to some 
unstated extent the installation of improved service. 

The Commission has made no attempt to spread the 
nature and extent of its asserted “experience” on the record 
in this proceeding. The result has been to deprive RCAC 
and this Court of the opportunity of determining the con¬ 
siderations on which the findings and conclusions of the 
Commission were based. 

A review of the Commission’s asserted “experience” 
as to the effect of competition, as expressed in its prior 
decisions, demonstrates the experience of the Commission 
to be the exact contrary of that expressed in the Decision 
on Remand. The Commission has repeatedly concluded 
in the past that competition for competition’s sake is not 
in the public interest and has uniformly denied applications 
for duplicative circuits in the absence of facts showing 
public benefit. Indeed, this is the first time the Commission 
has purported to find that competition has had, and may 
have in the future, a beneficial effect on the international 
telegraph industry and so warrant the grant of applications 
to operate duplicative radiotelegraph circuits. 

II. 

Mackay has failed to sustain its burden of establishing 
that duplicative circuits with The Netherlands and Portugal 
are in the public interest. 

Examination of the whole record, represented by the 
original proceedings and the supplemental hearings held 
as a result of the Supreme Court’s remand, demonstrates 
that there is no substantial evidence in the record that 
duplicative circuits have resulted, or will in the future, 
result in improved service to the public. In fact, competi¬ 
tion has delayed improvements in service because it reduces 
gross revenues and, therefore, funds available for capital 
improvements. 
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In so far as the Commission attempts to relate the exist¬ 
ence of competition to the reduction of rates, an analysis 
of the facts of record and prior reported proceedings before 
the Commission shows that competition has not resulted 
in a reduction of rates. Since 1950 rates have in fact 
increased and such rate increases have continued during 
the period the duplicative circuits have been operated with 
The Netherlands and Portugal under the original decision 
of the Commission. 


111 . 

The majority committed prejudicial error in twice 
refusing to permit an initial decision and oral argument on 
the new record made after remand. 

The Communications Act and the Administrative Pro¬ 
cedure Act require a supportable finding that such an omis¬ 
sion is “imperatively and unavoidably’^ required. No such 
finding is here possible. The Commission’s regulations 
clearly contemplate an initial decision and the related right 
to oral argument. 

The failure to comply with the statutory scheme 
deprived RCAC of a full and fair hearing and is prejudicial 
error. 


POINT 1, 

The Commission erred in relying on its asserted 
experience rather than facts of record. 

An administrative agency may not substitute for facts 
of record a bald assertion of its experience or expertise. 
This Court has recently reaffirmed the rule to be: 

“^e ‘expertise’ of a commission usefully serves 
it in evaluating the evidence, but that expertise can 
not supply evidence and can not, without finings 
made upon the critical issues before it, guide a com- 


mission to a rational and lawful decision.^’ Capital 
Transit Co, v. Public Utilities Commission, 213 F. 2d 
176, 187 (D. C. Cir. 1953), cert, denied, 348 U. S. 816 
(1954). 

The Commission in granting the applications of Mackay 
for duplicative circuits with The Netherlands and Portugal 
has relied upon its asserted expertise’^ or experience as 
a substitute for substantial evidence on the beneficial effect 
of duplicative circuits. Such reliance is error and requires 
the reversal of the grant of these applications. See Federal 
Communications Commission v. RCA Communications, Inc,, 
346 U. S. 86, 95 (1953); Washington Gas Light Co. v. Baker, 
88 App. D. C. 115, 188 F. 2d 11, 16-17 (1950), cert, denied, 
340 U. S. 952 (1951); Philadelphia Co. v. Securities and 
Exchange Commission, 84 App. D. C. 73,175 F. 2d 808, 818 
(1948), judgment vacated as moot on joint motion of parties, 
337 U. S. 901 (1949); Tri-State Broadcasting Co. v. Federal 
Communications Commission, 68 App. D. C. 292, 96 F. 2d 
564, 568 (1938); Saginaw Broadcasting Co. v. Federal Com¬ 
munications Commission, 68 App. D. C. 282, 96 F. 2d 554, 
559-560, cert, denied, 305 XT. S. 613 (1938). 

The Supreme Court in remanding this case rejected a 
finding which is substantially identical to the findings in the 
Decision on Remand concerning the effect of duplicative 
circuits: 

‘Competition can generally he expected to pro¬ 
vide a powerful incentive for the rendition of better 
service at lower cost. Those seeking the patronage 
of customers are spurred on to install the latest 
developments in the art in order to improve their 
services or products, and in order to enable them to 
reduce expenses and thereby lower their rates or 
prices. The benefits to be derived from competition 
should, therefore, not be lightly discarded.^ 346 
U. S. at 94, n. 6. 

The Supreme Court held this finding “abstract” and 
“sterile”. The Court stated that while the Commission 
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might conclude that competition where reasonably feasible 
would be in the public interest it must evaluate facts of 
record on the effect of competition. The limit on the use of 
experience is 

“ • * • the significance the Commission may rightly 
attribute to the facts on the basis of its experience.’^ 
346 U. S. at 95. 

A. The Commission’s Reliance on Asserted **£xpe- 
rience” as a Substitute for Evidence. 

The Commission at the very outset of its Decision on 
Remand recognized the extent to which it could properly 
rely on its asserted “experience” in considering the effect 
of competition. It stated: 

“If on the basis of such consideration [of the evi¬ 
dence at the original and further hearing as well as 
the pleadings and arguments of the parties] and 
after evaluating the needs of the industry, as well 
as bringing to bear the insight gained through long 
e(tperience in the field, we find there is ‘ground for 
reasonable expectation that competition may have 
some beneficial effect,’ we may affirm our grant” 
(DR 17). (Emphasis added.)* 

The Commission majority has failed to keep within 
what it recognized as proper bounds. It has relied solely 
on its asserted “experience” on the effect of competition, 
to the exclusion and without reference to the facts of 
record. Nowhere in its Decision on Remand does the 
Commission purport to spread on the record the nature and 
extent of its asserted “experience” concerning the effect 
of competition in the international telegraph industry. 

The Decision on Remand is a decision resting entirely 
on unrevealed considerations. This Court has recognized 
the evil inherent in an agency announcing a proper principle 
as governing agency action and then achieve a result by 
unrevealed considerations unrelated to that announced 


• Emphasis supplied hereafter. 


principle. Mississippi River Fuel Corp. v. Federal Power 
Commission, 82 App. D. C. 208, 163 F. 2d 433, 449 (1947). 

Paragraph 39 of the Decision on Remand is, without 
question, the most revealing section in the Decision on the 
deference shown by the Commission to its own “experi¬ 
ence’’. The Commission in discussing the additions to 
plant investment in the industry* bases its finding on the 
effect of competition between 1938 and 1953 solely on its 
experience: 

“Although it may be incorrect to say that such 
competition was the sole cause impelling each com¬ 
pany to make these investments [referring to addi¬ 
tional plant investments], our experience in this field 
leads us to the conclusion that it would he unrealistic 
to assume that such plant additions and improve¬ 
ments would have been made to the same extent as 
actually vrere made, in the absence of competition. 
Instead, our experience leads us to conclude that 
the existence of competition between RCAC and 
Mackay was an important factor in inducing each to 
make such plant improvements” (DR 39). 

Recognizing that all of the direct circuits operated by 
RCAC were not competitive and that a finding was neces¬ 
sary to explain improvements which have been made on 

• The Commission analyzes the industry by examining the 
RCAC and Mackay radiotelegraph systems (DR 28) after con¬ 
cluding that it is primarily concerned with the effect of com¬ 
petition on direct radiotelegraph circuits rather than in the 
international communications industry generally (DR 19). The 
Commission does not advert to its position in its original decision 
(201 F. 2d at 696) or recognize its change from its previous 
position that in considering applications for extensions of service 
“it is essential to take into account competition between all media 
of rapid communication rather than considering separately the 
several individual methods by which communication is maintained. ” 
Mackay Radio <Ss Telegraph Co., Inc., 8 F. C. C. 11, 21 (1940). See 
also Mackay Radio and Telegraph Company, Inc., 2 F. C. C. 592 
(1936); Investigation Of Rates and Charges To The West Indies, 
10 F. C. C. 33 (1943); Charges for Communications Service, 12 
F. C. C. 29 (1947). Sen. Rep. 1490, 77th Cong. 1st Sess. 1 (1942); 
Id. at 2; H. R. Rep. 69, 78th Cong. 1st Sess. 3 (1943). 
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these circuits since 1938, the Commission again rested on 
its asserted experience, stating: 

“ 1 feel that the threat of possible competi¬ 

tion as to such points was a factor impelling the 
decision to extend such improvements as well as the 
new services and rate reductions to such points” 
(DR 39 n. 1). 

Paragraph 39, and its accompanying omnibus footnote, 
show on their face most of the fatal and prejudicial defects 
in the Decision on Remand. No other paragraph is any 
more specific on the question of effects of competition and 
this finding sets the theme of the whole decision. 

The errors in paragraph 39 are: 

1. It is based on the same kind of extra-record 
assumptions which the Supreme Court has already 
outlawed. 

2. The only basis for the finding of expected con¬ 
nection between competition and additional improve¬ 
ments is the “existence” of competition, whereas the 
paragraph itself recognizes that the acid test, and 
only rational investigation of the effects of competi¬ 
tion,! is a study of what happened in the absence of 
competition or in the 'presence of less competition 
only to bury this crucial point in a footnote. 

3. The burden of proof is surreptitiously shifted 
from Mackay and imposed upon RCAC in violation 
of established and fundamental principles. 

The balance of the Decision on Remand demonstrates 
that even the majority themselves were forced to recognize 
the lack of affirmative proof in the record. Before applying 
the gloss of its asserted “experience”, the majority were 
able to make only the following similarly ambiguous 
statements: 
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Statements of Paragraphs of Dednon 

the Majority on Remand 

“despite” or “in the face of” competi¬ 
tion or increasing competition; or com¬ 
petition “did not prevent”. 30,34,36,100(e) 


“in the presence of” competition or 
added competition. 


31,58,66 


“after” competition or increasing com¬ 
petition . 33,71, 86 

period “characterized” by growing com¬ 
petition . 39 


“a time during which” or “at a time 
when” competition intensified or in¬ 
creasing . 43,47 


The majority’s findings rest upon an exercise in seman¬ 
tics. This appears from the following literary poles used 
by the majority in an attempt to vault from the flimsy 
factual platform to the conclusion of public benefit: 
“unrealistic to assume” and “we feel” (DB 39), “we 
believe” (DB 40), “it appears to us” or “apparently” 
(DB 45, 47, 58, 66, 73), and “on the basis of our experi¬ 
ence, it appears to us reasonable to assume” and “expe¬ 
rience • • • leads us to believe” (DB 62). 

The same exercise appears in the majority’s denial of a 
rehearing. It defensively states its decision is “consistent 
with” applicable policy and is justified by “public benefits 
in the presence of increasing competition” (BB 7497-7499). 

A clearer and more patent attempt to fill a void in the 
record on the effect of duplicative circuits would be difficult 
to imagine. 


B. The Commission’s Inability to Find a Eelation 
Between Duplicative Circuits and Improved 
Service. 

The Commission merely attempted to find that improve¬ 
ments in service and reduction in rates were connected with 
the existence of competition on an industry-wide basis. 
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Allj however, the Commission itself states it found was 
that such improvements occurred in the presence of compe¬ 
tition (DR 45, 47; (RR 7497^. 

Attempts by administrative agencies to make assump¬ 
tions expressly rested on expertise or experience as to the 
causal relation between facts of record and the pivotal 
facts on which the agencies^ basic findings rest have been 
uniformly unsuccessful. United States v. Baltimore <& Ohio 
Railroad, 293 U. S. 454,463-465 (1935). See also Secretary 
of Agriculture v. United States, 350 U. S. 162 (1956); 
Interlake Iron Corp. v. NLRB, 131 F. 2d 129, 133 (7th Cir. 
1942). 

An administrative agency is required to set forth its 
reasoning process with sufiScient specificity to permit a 
party or a reviewing court to examine the factual basis 
for the mental route taken. Colorado Interstate Gas Co. 
V. Federal Power Commission, 324 U. S. 581, 595 (1945); 
Eastern-Central Motor Carriers Ass’n v. United States, 
321 XJ. S. 194 (1944); Vendemia v. Cristaldi, 221 F. 2d 103 
(D. C. Cir. 1955). 

At the very least the agency is required to point to 
evidence in the record on which it relies to find a relation 
between the existence of competition and improved service. 
See State Corp. Commission of Kansas v. Federal Power 
Commission, 206 F. 2d 690, 723, (8th Cir. 1953), cert, denied, 
346 U. S. 922 (1954). See also Indiana Metal Products 
Corp. V. NLRB, 202 F. 2d 613 (7th Cir. 1953); Progressive 
Mine Workers v. NLRB, 187 F. 2d 298 (7th Cir. 1951). 

The' Commission has failed to meet these requirements. 
Its failure is explained by the fact that evidence in support 
of its findings does not exist. 

To permit an agency to rely on some unidentified 
“experience’^ as a substitute for facts of record results in 
depriving a party of an opportunity to examine, by cross- 
examination or otherwise, the evidence on which the 
agency’s determination is or may be based. Cf. Interstate 
Commerce Commission v. Louisville & Nashville Railroad 
Co., 227 XT. S. 88, 93 (1913). See Ohio Bell Telephone Co. 
V. PMic Utilities Commission of Ohio, 301 XJ. S. 292, 302- 
304 (1937). 
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This Court has disapproved, for example, the reliance 
on evidence in a prior proceeding without a showing that 
the conditions which prevailed at the time of the first pro¬ 
ceeding have subsisted. Washington Gas Light Co. v. 
Baker, 88 App. D. C. 115, 188 F. 2d 11, 16 (1950), cert, 
denied, 340 U. S. 952 (1951). 

The essential basis for the Commission’s reliance on its 
‘‘experience” is a non sequitur i. e., if the service to the 
public has improved over a seventeen-year period on an 
industry-wide basis on competitive and non-competi¬ 
tive circuits as well as on the circuits to The Netherlands 
and Portugal, then the improved service in the presence of 
competition demonstrates that competition is in the public 
interest. The Commission so stated: 

“. . . it appears to us that improvements made by a 
carrier in the presence of added competition by 
another carrier evidence the benefits to be derived 
from competition.” (DB 58) 

The Commission has repeated the substance of this find¬ 
ing and reaflSrmed it as the basis for its grant of the 
applications for duplicative circuits to The Netherlands 
and Portugal in denying RCAC’s petition for reconsidera¬ 
tion (RB 7497-7498)* 

These findings resting on vague assertions of expe¬ 
rience must be measured against the mandate of the 
Supreme Court in this case that the Commission “warrant 
• • • competition would serve some beneficial purpose 
such as maintaining good service and improving it” 

• Even in the exercise of its rule-making authority an agency 
must set forth the factual basis for its findings on the effect of a 
particular mode or method of conducting an activity. Rules 
alleged to rest on an evaluation of the needs of an industry will 
not be permitted to stand unsupported by facts of record. East- 
ern-Central Motor Carriers Association v. United States, 321 U. S. 
194 (1944). Nor can rules once properly formulated be applied 
to particular situations without a demonstration that a factual 
similarity exists between the circumstances which gave rise to the 
rule and the particular matter before the agency. Storer Broad¬ 
casting Company v. United States, 220 F. 2d 204 (D. C. Cir.), 
cert, granted, 350 U. S. 816 (1955). 
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and that <<• • • there [mnst] be gronnd for reasonable 
expectation that competition... have some beneficial effect’’ 
snch as “maintaining good service and improving it.” 346 
U. S. at 97. 

It is undisputed that an administrative agency neces¬ 
sarily engages in a predictive enterprise when called upon 
to fix rates or determine whether new routes or facilities 
are to be authorized. McLean Trucking Co. v. United 
States, 321 U. S. 67, 89 (1944). Predictions, however, must 
rest on available and articulated facts as to present opera¬ 
tions and business practices as well as past experience. 
The available facts are something more than a statement 
that past improvements in service have resulted in the pres¬ 
ence of competition. Facts of record must exist to the effect 
that the improvements were caused by competition. An 
allegation by the Commission that it assumes one to follow 
from the other on the basis of its experience is insufficient. 
Bare prophecy is no substitute for facts of record evalu¬ 
ated in the light of experience. West Ohio Gas Co. v. Public 
Utility Commission of Ohio, 294 U. S. 79, 82 (1935). 

C. The Commission’s Eeliance On Asserted “Expe¬ 
rience” with the Duplicative Circuits Here 
Involved. 

The i Commission, in addition to treating the radio¬ 
telegraph industry generally, turned to the-improvements 
in service and reduction in rates on the duplicative circuits 
with The Netherlands and Portugal. The Commission had 
available to it the facts relating to the operation of the cir¬ 
cuits with The Netherlands and Portugal from 1951 through 
the date of the supplemental hearings on remand. None¬ 
theless, the Commission chose to rest its findings on the 
effect of competition on an assumption based solely on its 
asserted experience; 

“On the basis of our experience, it appears to us 
reasonable to assume that the prospect of such com¬ 
petition influenced RCAC in its efforts to seek 
new revenues and means of satisfying potential 
demands.” (DR 62). 
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The Commission elected to ignore the testimony that 
improvements in service were not the result of competi¬ 
tion because it came from the carrier opposed to the grant 
of the applications (DR 62). The Commission did not 
hold, as it must in rejecting this testimony, that it was 
incredible. Monrote v. Britton, No. 12,793 (D. C. Cir. Jan. 
30,1956). Instead, the Commission elected to rely on ‘‘our 
experience in this fieldand concluded: 

“This leads us to believe * * *, that the prospect of 
competition was an underlying factor in the deci¬ 
sion to provide these services” (DR 62). 

Reliance on vague assertions of experience to make a 
crucial finding of this nature is without justification. State 
Corporation Commission of Kansas v. Federal Poiver Com¬ 
mission, 206 F. 2d 690, 722 (8th Cir. 1953), cert, denied 346 
XT. S. 922 (1954); Mississippi River Fuel Corp. v. Federal 
Power Commission, 82 App. D. C. 208,163 F. 2d 433,446-447 
(1947). The absence of satisfactory evidence is no excuse 
for the reliance by the Commission on its expertise since it 
possesses the power to make its own investigation. Com¬ 
munications Act, Section 409(e), 47 U. S. C. 409(e). Cf. 
Pacific Inland Tariff Bureau v. United States, 129 F. Supp. 
472 (D. Ore. 1955). 

The Commission restated its assumptions and specula¬ 
tions on the effect of the Mackay competition to the effect 
that: 

“The introduction of the Mackay competition appar¬ 
ently has been a factor in spurring all carriers, 
including the cable carriers serving these points, to 
redouble their efforts to better serve the public in 
order to retain or improve their relative shares of the 
traffic” (DR 73). 

Without pause the Commission found that competition 
between direct radiotelegraph carriers “is more conducive 
to improved service than competition from other carriers 
such as cable and telephone” (DR 77). This conclusion 
was reached without reference to the record and without 
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any attempt to change the Commission's original finding, 
repeated in its Decision on Remand, that there is and was 
active and snbstantial competition between all the carriers 
in the international telegraph industry and particularly 
among those serving The Netherlands and Portugal with¬ 
out considering the existence of the Mackay circuits to 
these countries. (See DR 18, 67,100; R. 604, 606, 612.) 

The Commission stated: 

“Accordingly, * * *, we are of the opinion that in 
the factual context of this proceeding and on the 
basis of the findings thus far made, the existence of 
other types of competition and services to the Nether¬ 
lands and Portugal should not deter us from grant¬ 
ing the applications^’ (DR 77). 

D. The Commission’s Actual Experience As To 
the Effect of Duplicative Circuits Has Been that 
They Will Not Have a Beneficial Result. 

The Commission has dealt with the problem of duplica¬ 
tion of facilities in the communications industry for over 
twenty years. It has never distinguished between the inter¬ 
national and domestic aspects of the industry or between 
the different type carriers involved. 

The Supreme Court has recognized that the industry is 
to be treated by analogy to the regulation of rail and other 
carriers by the Interstate Commerce Commission, 346 U. S. 
at 91-92; Federal Communications Commission v. Sanders 
Bros. R. S., 309 U. S. 470 (1940). The Comission had, very 
early in its regulatory activities, recognized this same rule. 
Mackay Radio and Telegraph Co. Inc., 6 F. C. C. 562 (1938). 

In exercising its authority in dealing with applications 
for extension of service under the Communications Act, 
the Commission stated that the telegraph industry repre¬ 
sented, because of its inherent nature, a natural monopoly. 
The Western Union Telegraph Co., 10 F. C. C. 148 (1943). 
See also American Telephone & Telegraph Co., Docket No. 
9235 (1951). 

The Commission in the Decision on Remand, however, 
states that: 



23 


“The international radiotelegraph industry does not 
have characteristics normally found in a natural or 
economic monopoly” (DR 21). 

The Commission apparently bases this finding and 
change of position on the alleged relatively small plant 
investment involved in providing radiotelegraph service.* 

The Commission does not treat with, or attempt to dis¬ 
tinguish, those decisions which recognize the natural 
monopoly aspects of the radiotelegraph industry to rest on 
the limited spectrum space available. National Broadcast¬ 
ing Co, y. United States, 319 U. S. 190, 216 (1943). See 
International Telecommunications Convention (Buenos 
Aires, 1952), Article 43. 

The Commission does advert in its Decision on Remand 
to the limited number of radiotelegraph frequencies avail¬ 
able but seeks to dispose of the problem generated by this 
situation on the ground that the likelihood of additional 
frequencies being required on these duplicative circuits is 
outweighed by the alleged benefits to be gained from such 
competition (DR 95-98). 

The grant of duplicative circuits with The Netherlands 
and Portugal does not raise the problem of compe¬ 
tition on direct radiotelegraph circuits for the first time. 
Mackay Radio and Telegraph Company, Inc. v. Federal 
Communications Commission, 68 App. D. C. 336, 97 F. 2d 
641 (D. C. Cir. 1938). The Commission, in denying an 
application for duplicative circuits, concluded that the 
public interest, as measured by the prospect of improved 
service, did not warrant the grant of an application for 
such a direct circuit. 


• To say that small plant investment is involved is itself error. 
RCAC’s rate base is some $18,000,000. It has dedicated to its 
Netherlands circuit alone station plant costing $592,000 with a 
current cost, less depreciation requirement, of $220,000, and multi¬ 
channel equipment costing $148,000. Many o^er items have also 
been dedicat^ to RCAC’s Netherlands circuit, such as teleprinters, 
switch board, land and buildings. Charges for CommunicatioTis 
Service, F. C. C. Docket No. 8230 (On I^rther Hearing, Release 
No. 50-162, January 30, 1950); RR 5467-5468. 
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The Commission has uniformly denied applications for 
duplicative circuits on the same ground. See, e.g., Mackay 
Radio <& Telegraph Co., Inc., 12 F. C. C. 478 (1947); Mackay 
Radio d Telegraph Co., Inc., 8 F. C. C. 11 (1940); 
Postal Telegraph-Cahle Company, 9 F. C. C. 271 (1943); 
Press Wireless, Inc., F. C. C. Docket No. 7822 (1949) 
(Application denied on ground that existing facilities were 
adequate and that there was no substantial need for the 
proposed service); Press Wireless, Inc., 12 F. C. C. 465 
(1947) (Application denied on failure to show a substantial 
public demand or need—existing facilities were adequate, 
service would require use of urgently needed frequency 
space and doubt exists as to whether rates would be lower 
than those charged by other carriers); Press Wireless, Inc., 
11 F. C. C. 250 (1946) (Application denied for failure to 
show a' public requirement—existing facilities were ade¬ 
quate and rates would not be lower than those charged by 
other carriers); Radiomarine Corporation of America, 
8 F. C. C. 517 (1941) (Application denied because a duplicat¬ 
ing service would not produce benefits to compensate for 
prohahle disadvantages); Press Wireless, Inc., 6 F. C. C. 
480 (1938) (Application denied on failure to show a public 
need—existing facilities adequate and no improved service 
offered); City of Seattle, 6 F. C. C. 620 (1938) (Application 
denied on failure to show a public need—existing facilities 
not shown to be inadequate—tentatively proposed rates, 
although lower, did not justify grant of application). 

The record, therefore, of the Commission’s experience 
indicates that where the service furnished is presently ade¬ 
quate, the public interest requires that applications for 
duplicative circuits not be granted. 

Further, the Commission’s experience reveals that 
improvements in service occur without competition in the 
international communications industry. See e. g. 18th 
Annual Report, Federal Communications Commission, p. 
34; 20th Annual Report, Federal Communications Com¬ 
mission, pp. 33, 34-35. 

The Commission’s “experience”, as reflected by its own 
prior decisions and determinations, is that competition for 
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competition’s sake is not in the public interest. The 
Supreme Court has, in this very case, rejected competition 
for competition’s sake as a basis for decision. 346 U. S. 
at 93. 

The Commission majority erred in the deference which 
it has shown to its asserted “experience”. 

POINT II. 

There is no substantial evidence to sustain the 
Commission’s finding that the grant of duplicative 
circuits has resulted, or will result, in public benefit. 

The Commission, in an effort to sustain its determina¬ 
tion, has attempted to make additional findings on the bene¬ 
ficial effects of competition in the radiotelegraph industry 
and on the operation of duplicative circuits to The Nether¬ 
lands and Portugal from 1951 to 1953. 

These additional findings are without the support of 
facts of record. A review of the entire record makes it 
clear that it cannot be found that “the evidence support¬ 
ing that decision is substantial, when viewed in the light 
that the record in its entirety furnishes.” Universal 
Camera Corp. v. NLRB, 340 U. S. 474, 491 (1951); NLRB 
V. Pittsburgh Steamship Co., 340 IT. S. 498 (1951); 
Administrative Procedure Act (60 Stat. 241, 243, 5 U. S. C. 
^§1006(c), 1009(c)(e)). 

The burden of producing substantial evidence rests on 
the applicant for an extension of service. There is no 
justification for an attempt to place that burden on the 
opponent of such extension and then rest a decision on the 
failure by the opponent to offer evidence to controvert 
findings based on speculation and surmise. See Courier 
Post Publishing Co. v. Federal Communications Commis- 
sion, 70 App. D. C. 80, 104 F. 2d 213, 215 (1939), Com¬ 
munications Act, §309 (c), 48 Stat. 1085, amended 66 Stat. 
715, 70 Stat. —, Pub. L. No. 391, 84th Cong. 2d Sess. 
(Jan. 20, 1956), 47 U. S. C. §309(c). 
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Where a review of the entire record reveals that evi¬ 
dence in support of the administrative agency’s findings 
is not substantial, then the decision of the agency must 
be reversed on the grounds that it is arbitrary and capri¬ 
cious. See Federal Radio Commission v. Nelson Bros., 289 
U. S. 266 (1933). 

A. Reiteration by the Commission of its Original 
Findings. 

Examination of the Decision on Remand illustrates 
that the Commission has repeated, virtually without quali¬ 
fication, substantially all of its original findings. 

It has found: 

1. Existing telegraph facilities are in excess of 
those required to handle present and expected traflBlc 
(DR 57, 65 (Table C)). 

2. Existing carriers serving The Netherlands and 
Portugal provide a fast and reliable service to each 
of these two points (DR 58). 

3. There is active competition in the international 
telegraph field without the presence of duplicative cir¬ 
cuits. (DR 18, 67, 100(a)). 

4. Mackay’s proposed operation will redistribute 
present traffic rather than generate new traffic (DR 
79, 80, Table C). 

5. The benefits derived from the competition 
between carriers far outweighs any danger of the 
wasteful use of frequencies available to the United 
States radiotelegraph carriers (DR 98). 

6. The duplicative circuits will aid Mackay finan¬ 
cially and be detrimental to RCAC (DR 80, 94 n. 3). 

7. The over-all effect of a grant of duplicative 
circuits will have an impact on the rate structure but 
not a substantial one (DR 51, 89). 
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8. The granting of Mackay’s application while 
resnlting in some decrease in cable competition will 
increase over-all competition for telegraph traffic 
generally (DB 73, 94). 

9. Granting Mackay’s application will introduce 
competition between direct radiotelegraph circuits and 
consequently more effective competition between radio¬ 
telegraph carriers, since the ability of a carrier to pro¬ 
vide direct communication service is an important 
factor in appealing for customer patronage. (DB 27, 
42, 48, 49, 58, 62, 63, 73, 77) 

B. The Commission’s Efforts to Avoid the Necessary 
Effect of its Original Findings. 

The Commission attempted in its Decision on Bemand 
to ease the impact of certain of its original findings on its 
ultimate conclusion that duplicative circuits are in the 
public interest. 

The Commission has endeavored to achieve this by 
ignoring certain of its findings made in its original decision 
and by making new findings not supported by the evidence 
in the whole record but only by its asserted experience.” 

The Decision on Bemand reflects, within itself, internal 
inconsistencies between those findings which confirm those 
in the original decision and those by which the Commission 
seeks to soften the impact of the original findings. 

The facts of record not only do not sustain the Commis¬ 
sion’s attempt to soften the impact of its original findings 
but demonstrate that such attempt is made in disregard of 
the facts. 

1. Rate reductions. 

a. The industry generally. 

The Commission states that ‘‘rate decreases” have 
occurred during the seventeen year period from 1936 to 
1953, a time when competition between BCAC and Mackay 
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was increasing on a systemwide basis, and concludes that 
*‘such competition was a major factor’’ inducing these rate 
reductions. (DR 46, 47). The Commission in its Decision 
on Remand ignored Mackay’s admission that its rates to 
The Netherlands and Portugal were the same as those of 
RCAC (RR 5673-5674). 

The Commission does not point to any facts of record 
demonstrating a relationship between the reduction in rates 
and competition in the radiotelegraph industry. There are 
no such facts and their absence strikes at the heart of the 
Commission’s findings on the effect of competition on rates. 
See Tri-State Broadcasting Co. v. Federal Communications 
Commission, 68 App. D. C. 292, 96 F. 2d 564, 568 (1938). 

No explanation is offered as to why the Commission, 
with what it refers to as a history of ‘‘rate decreases” 
before it, at least up to 1950, found in its original decision 
that Mackay’s duplicative circuits with The Netherlands 
and Portugal would not result in rate decreases. (R 605) 

There are general references in the Decision on Remand 
to rate reductions, apparently prior to 1947 (DR 46, 47). 
The Commission expressly relied on past proceedings 
before it to establish the basic facts of rate reductions. 

The Commission, however, must have been aware from 
its examination of these same proceedings of the rate 
increases it has been necessary to grant since 1947 in the 
international telegraph industry. Charges for Communica¬ 
tions Service Between The United States and Overseas and 
Foreign Points, 12 F. C. C. 29 (1947); 12 F. C. C. 926 (1947); 
13 F. C. C. 459 (1949); F. C. C. Docket No. 8230 (On Further 
Hearing, Release No. 50-162, January 30, 1950). 

The discussion in the Decision on Remand is limited to 
“charges per full-rate word.” This charge relates to a 
message transmission of a particular type and can be com¬ 
pared with the rate for sending a regular telegram as 
distinguished from a “night letter”. The Commission 
states that substantial reductions have taken place in this 
rate to most places in the world. 

The Commission found, however, in 1949 that prior to 
World War II, so-called full-rate messages comprised only 
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3 per cent of the total words handled by carriers and subse¬ 
quent to World War II only 8 per cent. International 
Telegraph Charges and Services, 13 F. C. C. 562, 565-566 
(1949). The Commission’s finding of decreases in rates 
between 1936 and 1953 is therefore arbitrary and meaning¬ 
less. The fact is, as the Commission recognized, that rates 
on the other types of transmissions, constituting 92% of 
the total, increased with a result that the gross revenues 
received by the carriers were increased (DR 46 n. 1). See 
also International Telegraph Regulations (Effective July 
1, 1950); International Telegraph Charges and Services, 
13 F. C. C. 562 (1949); Charges for Communications 
Service, F. C. C. Docket No. 8230 (On Further Hearing, 
Release No. 50-162 Jan. 27, 1950). 

Further, certain decreases in rates prior to 1950 resulted 
from international agreement and not from competition 
(DR 46 n. 1). Agreements with respect to rate decreases 
were concluded with foreign governments, the overwhelm¬ 
ing majority of which maintain only one international com¬ 
munications agency. This is true of The Netherlands (R 
569). 

Moreover, some of the highest rates existing throughout 
the world—those with British Commonwealth points—^were 
reduced in 1946 solely as a result of intergovernmental 
negotiations. Bermuda Telecommunications Agreement of 
1945; Charges for Communications Service F. C. C. Docket 
No. 8230 (On Further Hearing, Release No. 50-162, Janu¬ 
ary 27, 1950). Competition in direct radiotelegraph cir¬ 
cuits between RCAC and Mackay had nothing to do with 
these negotiations and the record fails to indicate the con¬ 
trary. Indeed, the Bermuda Agreement was based on the 
principle that duplicative radiotelegraph circuits would 
not be authorized by the Commission. Bermuda Telecom¬ 
munications Agreement of 1945; Art. I, §§1, 2. 

In 1950 rates with the British Commonwealth countries 
had, nonetheless, to be increased because they were yielding 
insufficient revenues. London Agreement for the Revision 
of The Bermuda Telecommunications Agreement of 1945; 
F. C. C. Docket No. 8230 (On Further Hearing Release No. 
50-162, January 27, 1950). 
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Bate reductions to the greatest number of countries 
occurred in 1945. At that time, the carriers were handling 
the greatest volume of wartime traffic in history—some 
750,000,000 words. The Commission knew that the fact 
that revenues of the industry increased from some 
$23,000,000 in 1940 to some $33,000,000 in 1945 was the 
reason for such rate reductions. In 1945, the cable carriers 
handled approximately 50 per cent of the industry traffic. 
In fact, the rate reductions by the integrated AC&E group 
of which Mackay is a member, were made at a time when 
cable operations constituted over two-thirds of its total 
telegraph business. To suggest that rate decreases occurred 
as a result of competition between duplicative direct radio¬ 
telegraph circuits is without support in the record or in 
fact on an examination of the Commission's “experience.*’ 
Charges for Communications Service Between the United 
States and Overseas and Foreign Points, 12 F. C. C. 29, 
40-43 (1947). 

The reduction in rates is unrelated to the presence of 
competition by duplicative radiotelegraph circuits. In fact, 
the record demonstrates that competition may well force 
rate increases (RR 6496-6497,6574). Since 1950 and during 
the time Mackay has been operating duplicative circuits 
with The Netherlands and Portugal industry word traffic 
decreased .02% while dollar revenues increased 9%. On the 
duplicative radiotelegraph circuits operated by RCAC and 
Mackay, however, word traffic decreased 9.13% while 
revenues decreased only 1.31%. (See DR Table C.)* 

b. The circuits in this case. 

There would appear to be no authority for treating 
totally separate and distinct circuits as an entity even for 
the purpose of determining the economic effect of the opera¬ 
tion of duplicative circuits on the carrier already operating 
the circuits. 


• The Decision on Remand refers to rate changes since 1950 
and finds that “these changes resulted in increased revenues to the 
carriers and therefore were in essence indirect rate increases” (DR 

46n.l). 


The Commission, however, treats The Netherlands and 
Portugal circuits as a unity, and concludes, having rejected 
the allocation studies relating to net income made by ECAC 
on a basis previously approved by the Commission (EE 
5456-5458, 6262-6263, 6266),* that the duplicative circuits 
showed an increase in gross revenues during the period 
1951-53 (DE 86). 

The Commission did not dispute the fact that the loss 
on the Portugal circuit increased from approximately 
$11,000 to $40,000 from 1950 to 1953. The Commission 
ignores this loss and does not predict that it will be reduced. 

Further, the Commission recognizes that the operation 
of the duplicative Mackay circuits has had an effect on the 
revenues accruing to ECAC (DE 80) and that the oper¬ 
ation of the circuits will cause an over-all loss of revenues 
to the United States telegraph industry (DE 94 n. 3).** 

The vice of the Commission's submerging unfavorable 
evidence into a mass of other evidence without direct rela¬ 
tionship to the separate applications at issue—such as hid¬ 
ing losses on particular circuits in some over-all statement 
of industry revenues—^is all too apparent. It avoids deal¬ 
ing with the application on the merits. It results in a carrier 
being ordered to suffer losses because it makes profits 
elsewhere. 

ECAC’s revenues have admittedly been reduced (DE 
82); they will be reduced further if Mackay secures the 
additional duplicative circuits for which it intends to file 
applications (EE 6385) as well as when Mackay’s contract 
with The Netherlands goes into full effect (DE 80, 82-83); 
decreased revenues in addition to resulting in further 
rate increases (EE 5358-5368, 6496-6497, 6558-6559, 6574) 

• These allocation studies, submitted at the Commission’s request, 
demonstrate that ECAC operates its circuits with Portugal and The 
Netherlands either at a loss or on a marginal basis (RE 5460-5468, 
6993) while Mackay’s service to both points is operated at a loss 
(RE 6555-6558, 7068-7070). 

•• The Commission finds some loss will result to the industry if 
Mackay’s contract with The Netherlands goes into full effect (DR 
80, 82-83). 
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will prevent capital expenditures for improved service 
(RR 5406-5407).* 

It is undisputed that Mackay’s operating expenses will 
be increased (DR 51, 52; RR 5469, 5730-5734, 5757-5760, 
5803-5804). This cannot help, as the Commission has rec- 
ognized' (R 577-580, 591-594, 607-645), but have an impact 
on rates, an impact which wiU be intensified if Mackay 
follows up its present intention to apply for duplicative 
circuits;to other points served by RCAC (RR 6385). 

2. Effective Competition in the Industry. 

The Commission in the Decision on Remand restricts 
its findings on the effect of competition to the radiotele¬ 
graph industry. The ground for this is alleged to be that 
the Commission has found that competition from the other 
carriers making up the international communication indus¬ 
try does not provide effective competition to the radiotele¬ 
graph carriers (DR 71). The Commission also states that 
competition between direct radiotelegraph circuits is more 
conducive to better service than competition from other 
types of carriers (DR 77). 

These findings are to be compared with the Commis¬ 
sion's prior decisions which specifically hold that ‘‘it is 
essential to take into account competition between all media 
of rapid communication rather than considering separately 
the several individual methods by which communication is 
maintained. See e.g. Mackay Radio & Telegraph Co., 
Inc., 8 F. C. C. 11, 21 (1940); Mackay Radio and Tele¬ 
graph Company, Inc., 2 F. C. C. 592 (1936). See also 
Investigation of Rates and Charges to the West Indies, 10 
F. C. C. 33 (1943); Charges for Communications Service, 
12 F. C. C. 29 (1947). 

• Diversion of revenue in just one year by the Mackay circuits 
would pay the cost of a single sideband frequency system or a multi¬ 
channel terminal equipped with ARQ signal clearing apparatus 
(RR 5409-5410, 5997). Such equipment provides service advan¬ 
tages and results in frequency conservation (RR 5395-5396, 5427, 
5778, 5784; Ex-’s 255, 256, 265, 266). 
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Further, these findings are made in the face of express 
findings in the Decision on Remand to the effect that active 
and substantial competition exists in the international tele¬ 
graph industry as a whole even without Mackay operating 
direct radiotelegraph circuits to The Netherlands and Por¬ 
tugal (DR 18, 67,100(a)). 

The Commission does not advert to the fact that at the 
time of the supplemental hearing AT&T was laying a new 
coaxial cable (RR 6331-6334) and that AC&R was planning 
a new transatlantic cable (RR 5736). Both of these would 
increase the facilities for telegraph service with The Neth¬ 
erlands and Portugal. 

3. Excess capacity and improved service. 

The Commission repeats its original finding (R 604- 
605) in the Decision on Remand that there is excess capac¬ 
ity in the international telegraph industry but finds that 
excess capacity available for regular message service has 
been reduced on The Netherlands circuit (DR 65, 79). 
There has been no reduction in excess capacity on the 
Portugal circuit. 

RCAC’s facilities are now, as they were in 1950, more 
than adequate to handle the entire industry traffic with 
The Netherlands (RR 5387-5389, 5414-5415, 6900-6901, 6962- 
6964). The witnesses testifying in behalf of Mackay recog¬ 
nized and admitted the adequacy of the service offered by 
RCAC (RR 5702, 6436). 

The Decision on Remand reaffirms (DR 79, 80, Table C) 
the Commission’s original finding that Mackay’s circuits 
to The Netherlands and Portugal would redistribute pres¬ 
ent traffic rather than generate any appreciable amount 
of new traffic (R 606-607). The share of traffic available 
to the radio-telegraph carriers to the countries was largely 
redistributed between RCAC and Mackay while the cable 
carriers showed small percentage increases in the share of 
the traffic handled by them (DR, Table C). 
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During the period that duplicative circuits have been 
operated with The Netherlands and Portugal, the volume 
of regular message traffic has declined (DR, Table C). 

To the extent that the Commission refers to this fact it 
speculates that some of the decrease in RCAC’s regular 
message service has resulted from the other improved 
services available to the public. It also speculates that the 
reduction in excess capacity has in part resulted from the 
utilization of excess capacity by providing improved 
services such as TEX teleprinter exchange service (DR 
65, 79). The fact is that the installation of services such 
as TEX service results in more channels being available 
to the public (RR 5902, 5934-5935). 

TEX service generates rather than absorbs regular 
message traffic. The record is uncontradicted that regular 
message service volume has increased from those cities 
where TEX service is available and decreased from those 
cities where it is not available (RR 5483-5484, 6119). More¬ 
over, regular message traffic with Portugal declined by 
some 56 percent (DR, Table C), at a time when TEX service 
was not available to that country. 

The Commission, relying on surmise and on the effect 
of the installation of a different type of service by a cable 
carrier (RR 6088-6089) finds, contrary to the only evidence 
on the point in the record, that RCAC’s loss of regular 
message volume was to some extent a result of the installa¬ 
tion of the special type service represented by TEX and 
leased channel services (DR 79). There is no evidence in 
the record that a single customer of RCAC abandoned the 
use of regular message service for TEX or leased channel 
services. 

G. The Commission’s Findings on the Effect of 
Competition. 

The findings of the Commission on the effect of com¬ 
petition rest entirely on what the Co mm ission alleges to be 
its “experience”. Point I, supra. 

The record demonstrates beyond all question that the 
Commission’s “experience” has not been that competition 


35 


has had a beneficial effect in the international telegraph 
indnstry. The Commission’s experience, as expressed by 
its own opinions, is precisely the contrary {supra, p. 24). 
It is significant that the AC&R system, of which Mackay 
is a part, does not even believe in but restrains competition 
between its own companies (RR 6457). 

In this very proceeding, it has been demonstrated with¬ 
out contradiction that improvements were deferred on 
RCAC’s Portugal circuit because the revenues available 
to RCAC from the traffic available with Portugal did not 
warrant the expenditure (RR 5406-5407). 

The installation of improved services, and particularly 
TEX service, by RCAC on The Netherlands circuit was 
accomplished for a variety of reasons, all of which are 
totally unrelated to competition between duplicate direct 
circuits. While teleprinter exchange service is not new 
in the domestic telegraph industry, the completion of 
a long series of developments in the radio art was a pre¬ 
requisite to the rendition via radio of this customer-to- 
customer service (RR 5405-5406,5890,5895-5907). RCAC’s 
Netherlands circuit w^as the first circuit over which TEX 
service was provided because of the close liaison between 
engineers of RCAC and The Netherlands administration. 
Moreover, The Netherlands teleprinter exchange distribu¬ 
tion system is among the best in Europe (RR 5378, 5405- 
5406, 5895). 

In attributing improved services to competition from 
Mackay, the Commission chose to ignore statements by 
witnesses testifying in behalf of RCAC that competition 
did not motivate the making of the improvements (DR 62) 
and to the effect that RCAC, like AT&T, is motivated in 
improving service by a desire to render the best possible 
service at reasonable rates (RR 6035-6037). The record 
is clear that RCAC has done its utmost to improve public 
service and its facilities irrespective of competition. 
Pioneering by RCAC in new facilities, technique and ser¬ 
vices has characterized its history (RR 5347-5366). 

On circuits operated by RCAC and not duplicated by 
Mackay or any other radiotelegraph carrier,* the improved 


• B. g. Switzerland, Sweden and Belgium. 
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services available to The Netherlands have been installed 
for reasons snbstantially similar to those which motivated 
their installation on The Netherlands circuit (RR 6038- 
6039, 6052-6053, 6806-6807).* 

If development and extension of TEX service were 
stimulated bv competition between duplicate direct radio 
circuits, it would follow that direct TEX service should 
have been provided via RCAC’s circuit with Portugal or 
with points in Latin America, where competition exists. 
However, RCAC has not been able to provide direct TEX 
service with Latin America or Portugal (RR 5367-5368). 

Even though the United Kingdom is the largest traffic 
producing country in the world and one of the most com¬ 
petitive of all circuits, RCAC, at the time of the further 
hearing, still had not been able to provide direct TEX serv¬ 
ice with the United Kingdom (RR 5896, 6803-6805). This 
is also the case with respect to Japan (RR 5897). 

There is no evidence to support the finding that RCAC 
has improved the service on any of its non-duplicated 
circuits because it was concerned that Mackay was pre¬ 
pared to file applications to duplicate such circuits. The 
so-called finding as to the reasons for the improvements 
made by RCAC apparently resulted from the Commission’s 
“feel” (DR. 39 n. 1) and from Mackay’s statement that 
it intended, if it was successful in this matter, to attempt 
to secure duplicate circuits throughout the world. *• 


• The Commission has expressly found that competition is 
unnecessary in the international communications industry in order 
for carriers to improve the service offered by them. The Commis¬ 
sion so concluded in recognizing the improvements made by the 
American Telephone and Telegraph Company and its subsidiaries 
in the absence of competition. See, e. g., 18th Annual Report, 
Federal Communications Comm’n, p. 34, 20th Annual Report, 
Federal Communications Comm’n, pp. 33, 34-35. 

••The Commission’s theory proves too much. If the mere 
threat of competition was enough it would not be necessary to 
grant duplicative circuits to The Netherlands and Portugal since 
the continuing threat of competition would, without more, result in 
RCAC improving its circuits. 
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Mackay’s avowed intention of duplicating farther cir¬ 
cuits was ignored by the Commission in analyzing the eco¬ 
nomic effect on the industry of Mackay’s duplication of cir¬ 
cuits with The Netherlands and Portugal. The Commission 
did not deal with the problems posed by the fact that if 
Mackay were to compete on all the circuits operated by 
RCAC, at a cost to RCAC of the amount found by the 
Commission, there is no doubt that the rate structure of 
the industry would be affected. 

It is uncontradicted that it has been RCAC rather 
than Mackay which has installed the improved services 
on the circuits to The Netherlands and to Portugal (RR 
5382, 5410-5411). All Mackay has done is siphon off a 
portion of the available and decreasing regular message 
traffic without contributing anything except wasteful com¬ 
petition (DR, Table C). There is no indication in the record 
that Mackay intends to institute any improved service to 
The Netherlands and to Portugal (RR 5311). 

Thus, the record shows (1) the adverse effect of the 
duplicative circuits involved in this case, (2) that competi¬ 
tion was not a factor in causing the improvements which 
have occurred, (3) that the same improvements were 
installed on non-duplicative circuits, and (4) that these 
very improvements have been omitted on some duplicative 
circuits, even where radiotelegraph competition was most 
intense. The majority have chosen to ignore this vital 
evidence in the record. Even the expert must look at the 
facts. 


POINT III. 

The Commission erred in refusing an Initial Deci¬ 
sion and Oral Argument. 

The Commission, on remand, erred in twice refusing to 
permit an initial decision and oral argument upon the new 
record. 

First, it ordered that there be no initial decision by 
the hearing officer when it ordered a further hearing to 
make a new record (RR 5072). 
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Second, the Commission majority refused to issne an 
initial decision of their own or to hear oral argument when 
they issued their Decision on Remand (DR 11-12). 

These actions by the Commission violate the provisions 
of the Communications Act of 1934 and the Administrative 
Procedure Act, as well as the Commission's own regula¬ 
tions. 

Section 409(b) of the Communications Act provides that 
the officer conducting a hearing shall prepare and file an 
initial decision, with only the following exceptions: 

it* • • where the hearing officer becomes unavailable 
to the Commission or where the Commission finds 
upon the record that due and timely execution of its 
functions imperatively and unavoidably require that 
the record be certified to the Commission for initial 
or final decision.’’ 

Coordinate with the requirement of an initial decision 
by the hearing officer are the important rights to file excep¬ 
tions to that initial decision and to present oral argument 
before the entry of any final decision. Communications Act, 
§409(b), 47 U. S. C. 409(b). 

Moreover, as the Commission recognized in its Decision 
on Remand, Section 8 of the Administrative Procedure Act 
requires that the Commission may not eliminate an initial 
decision by the Commission itself unless it makes the same 
finding: 

«• • • upon the record that due and timely execution 
of its functions imperatively and unavoidably so 
requires.” 

The Commission’s own Rules Relating to Hearings 
and Decisions direct that there be an initial decision. The 
regulations provide that the presiding officer shall prepare 
an initial decision, with the only exception being that the 
Commission may direct the record certified to it for initial 
decision, 47 Code Fed. Regs. §1.851 (1953). Thus, the 
Commission’s regulations require that there be an initial 
decision, either by the hearing officer or by the Commission 
itself. 
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This conclusion is reinforced by two other sections of 
the Commission’s regulations. The only way provided for 
eliminating the initial decision is by waiver of all parties 
and the General Counsel of the Commission. Id. §1.852. 
Furthermore, the regulations state that a final decision will 
issue after opportunity has been afforded for exceptions, 
supporting statements, briefs, and the holding of oral argu¬ 
ment as provided in the rules (i.e., with respect to an initial 
decision). Id. §1.857. 

Here there has been no such opportunity, nor has there 
been any waiver. 

A. Elimination of an Initial Decision Not Imperatively 
and Unavoidably Required. 

The statutory and regulatory design of the administra¬ 
tive process obviously assigns the following vital functions 
to an initial decision in the present case: 

1. Development and clarification of the factual, 
policy and legal issues presented by the new record in 
the light of the Supreme Court decision. 

2. Giving the Commission the benefit of the impres¬ 
sions and views of the Commission’s expert examiner, 
including the examiner’s evaluation as to creditability 
of important witnesses. 

It hardly need be stated, therefore, that the require¬ 
ments as to the initial decision are normally essential to a 
full and fair hearing and should not be dispensed with 
except in the most extreme contingency. Channel 16, Rhode 
Island, Inc. v. Federal Communications Commission, 

App. D. C. , 13 Pike S Fischer Radio Reg. 2044 

(1956). 

The Commission’s finding as to emergency need is no 
more conclusive nor less subject to judicial scrutiny than 
any other finding. See §10(e)(5). Administrative Pro- 
cedure Act. 

The importance of the initial decision is highlighted by 
the statutory prohibition against the hearing officer’s being 
responsible or subject to the Commission or any other 
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agency of Government, or advising or consulting with the 
Commission with respect to the initial decision. Commnni- 
cations Act §409(c)(l)47 U. S. C. ^409(c)(l). 

It should be noted that, until the amendment of 1952, it 
w’as mandatory under Section 409(a) that the Commission 
hear oral argument on request of either party in all cases 
heard by an examiner. 48 Stat. 1096 (1934). The Senate 
version of what later became the 1952 amendment to this 
section originally retained the provision for hearing oral 
argument in all cases, and added a further provision that 
there be an intermediate report by the hearing officer 
in all cases. Sen. Kep. 658, 82d Cong., 1st Sess., §17 (1951). 

Chairman Coy of the Commission urged that there be 
an exception as to the requirement of the hearing officer’s 
initial decision or intermediate report because of the extra¬ 
ordinary reasons peculiar to such a decision. The sub¬ 
stance of his proposal was subsequently enacted. Hearings 
before Committee on Interstate and Foreign Commerce 
(H. R.) on Sen. 658, 82d Cong., 1st Sess. 106 (1951). 

It would be ironic indeed that a party should lightly lose 
the prior statutory guarantee of oral argument for reasons 
which are peculiar to a hearing officer’s initial decision and 
which have nothing to do with oral argument. 

The Commission here primarily relies upon its deter¬ 
mination that there is a need for a quick decision. How¬ 
ever, the elimination of an initial decision in the present 
case was neither imperative nor unavoidable. To the con¬ 
trary, an initial decision was essential. 

Notwithstanding the fact that Mackay’s applications 
have been pending for a period of over eight years, it is 
difficult indeed to see any sudden emergency. This decision 
has novel and far-reaching implications. The time needed 
for real development and understanding of the facts and 
issues through the testing of an initial decision and the 
presentation of exceptions and argument would be rela¬ 
tively short. Here the Commission, in its last-minute haste, 
has been days-wise and years-foolish. 

The most amazing feature of the attempt by the Com¬ 
mission to find it imperatively and unavoidably necessary 
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to omit an initial decision is that, after it had the record 
of the further hearings, the Commission itself subsequently 
waited for a whole year before rendering its Decision on 
Eemand. The majority of the Commission took four times 
as long to wrestle with its decision as did the examiner in 
holding the further hearings and certifying the record to 
the Commission. The most charitable thing which could be 
said is that the majority are penalizing RCAC for their 
own delay. 

The absurdity of the Commission's finding of emer¬ 
gency becomes all the more clear when we consider that 
since 1951 and throughout this whole period Mackay has 
been operating the two circuits in question. Thus, there 
is no crying need for speed, no overriding, urgent consid¬ 
eration requiring hasty action, as might be the case if some 
clear need or interest of the public or of a private party 
were imperiled. The last doubt that this could conceiv¬ 
ably be so is removed by the fact that Mackay’s facilities 
have been and are at this very moment in continuous 
operation. 

By way of contrast it must be noted that in 1949 the 
Commission directed that the hearing ofl&cer prepare an 
initial decision in lieu of one by the Commission (R. 553). 
This was at a time when Mackay was not operating the 
duplicate circuits. 

In other words, the Commission’s attempted finding 
of emergency is so insupportable and so contradicted by 
the true facts that the statutory requirement of an initial 
decision if approved here would become a meaningless 
gesture instead of a Congressional mandate. 

As a makeweight, the Commission refers in its Deci¬ 
sion on Remand to all of the prior proceedings. This 
ignores the whole point of the further hearing. The Com¬ 
mission’s original decision was held to be in error by this 
Court and by the Supreme Court. The Commission on 
remand felt it needed to supplement the record. None of 
the proceedings referred to by the Commission relates to 
action after the further hearings, except the proposed find¬ 
ings and conclusions and the transcript of the new record. 
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It would be a perversion of the whole statutory scheme to 
eliminate an initial decision merely because proposed find¬ 
ings and conclusions were submitted. 

With respect to the transcript of the new record, and 
the Commission’s reference to detailed and voluminous 
data, it only need be said that these are the very reasons 
why an initial decision is essential. The new record 
requires searching analysis every bit as much as did the 
original record, and particularly because the original 
record and findings were and are themselves uniformly at 
war with the majority grant of these duplicative circuits. 

In short, as with the body of the Decision on Remand, 
the Commission’s statements are contradictory and do not 
stand analysis. 

In a case like the present one, an initial decision is spe¬ 
cially required. Here there continues to be a radical divi¬ 
sion among the Commission’s members as to the correct 
decision. Here the Commission is attempting to substitute 
unsupported statements as to expertness and experience 
for facts of record, without even an attempt to obtain the 
opinion of its own expert examiner. Here the Commis¬ 
sion’s prior findings are at war with the Commission’s 
grant of duplicative circuits. 

Some of Chief Justice Hughes’ remarks in Morgan v. 
United States, 304 IT. S. 1 (1938) are pertinent here: 

“The requirements of fairness are not exhausted in 
the taking or consideration of evidence but extend 
to the concluding parts of the procedure as well as 
to the beginning and intermediate steps. 

• ••••• 

“The maintenance of proper standards on the part 
of administrative agencies in the performance of 
their quasi-judicial functions is of the highest 
importance and in no way cripples or embarrasses 
the exercise of their appropriate authority. On the 
contrary, it is in their manifest interest. For, as we 
said at the outset, if these multiplying agencies 
deemed to be necessary in our complex society are 
to serve the purposes for which they are created and 
endowed with vast powers, they must accredit them- 
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selves by acting in accordance with the cherished 
judicial tradition embodying the basic concepts of 
fair play’’ (304 U. S. 20, 22). 

Similarly apt are the observations of Justice Cardozo 
in Ohio Bell Telephone Company v. Public Utilities Com¬ 
mission of Ohio, 301 U. S. 292 (1937). The following state¬ 
ment should apply to a procedural safeguard prescribed by 
statute, as well as one required by due process: 

“Indeed, much that they [the agencies] do within 
the realm of administrative discretion is exempt 
from supervision if those restraints have been 
obeyed. All the more insistent is the need, when 
power has been bestowed so freely, that the ‘inexor¬ 
able safeguard’ • * • of a fair and open hearing be 
maintained in its integrity. • • • The right to such a 
hearing is one of the ‘rudiments of fair play’. * • • 
assured to every litigant by the Fourteenth Amend¬ 
ment as a minimal requirement. • • • There can be 
no compromise on the footing of convenience or 
expediency, or because of a natural desire to be rid 
of harassing delay, when that minimal requirement 
has been neglected or ignored” (301 U. S. 304-305). 

Elimination of the initial decision upon flimsy grounds 
has been outlawed by the recent decision of this Court in 
Channel 16, Rhode Island Inc. v. Federal Communications 
Commission, App. D. C. , 13 Pihe <& Fischer 
Radio Reg., 2044 (1956). In that case, the Commission 
failed in the first instance to attempt to abide by statutory 
procedure, even to the extent of omitting the conclusory 
language required by the statute as to the omission of an 
initial decision being imperative and unavoidable. This 
Court rejected a later attempt by the Commission to justify 
the omission by an unsupported assertion of a need for 
hasty action. This Court said: 

“• • • Its later statement that it had done so in order 
to ‘bring a needed television service to Providence as 
quickly as possible consistent with the requirement 
of law’ is not convincing in view of the time-consum¬ 
ing process which was ordered. The examiner would 
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have needed very little additional time to prepare 
an initial decision such as the statute required. 

“Because of this failure of the Commission to 
observe statutory procedure, it is necessary for us 
to hold its action in this case unlawful and to set it 
aside for that reason alone, without reaching the 
other reasons for reversal advanced by appellant. 
In so doing we have taken due account of the rule 
of prejudicial error, as we are admonished to do by 
the statute quoted in the margin. The Commission 
itself noted ‘ that serious questions have been raised 
concerning the Commission’s action in granting said 
authorizations. ’ 

“In the resolution of those questions, Channel 16 
and indeed all the parties were entitled to participate 
in a full hearing of the nature prescribed by law. 
They were not allowed to do so” (13 Pike d Fischer 
Radio Reg. 2048-49). 

The hearing officer's initial decision performs a very 
special and necessary function, in addition to that of devel¬ 
oping and clarifying the issues upon the new record. The 
hearing officer who presides at and controls the reception 
of the evidence forming the new record is especially quali¬ 
fied to assess the significance of the new evidence and to 
know most accurately what the new evidence really means. 

Often, the examiner is the really trained expert, upon 
whom really depends the agency’s claims of expertise and 
duty to acquire it. Moreover, the examiner is able, as is 
a trial judge or referee, to make meaningful judgments 
upon the credibility of witnesses based upon their demeanor. 

Because of the lack of an initial decision, the majority 
was unable to rely upon or cope with the record. From the 
isolation, they of necessity had to fall back upon the same 
unsupportable generalizations, or at best rely on unre¬ 
vealed facts dehors the record. 
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Conclusion. 

For these reasons it is submitted that the Decision on 
Kemand and Order in so far as appealed should be 
reversed. 


Eespectfully submitted, 

HowAfiD E. Hawkins, 

James £. Gbeeley, 

Attorneys for Appellant. 
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APPENDIX A 

Text of Statutes and Regulations Involved. 

A. Communications Act of 1934, as amended (47 U. S. C. 

§151 et seq.). 

§151. “For the purpose of regulating interstate 
and foreign commerce in communication by wire and 
radio so as to make available, so far as possible, to 
all the people of the United States a rapid, eflScient, 
Nationwide, and world-wide wire and radio communi¬ 
cation service with adequate facilities at reasonable 
charges, for the purpose of the national defense, for 
the purpose of promoting safety of life and property 
through the use of wire and radio communication, and 
for the purpose of securing a more effective execution 
of this policy by centralizing authority heretofore 
granted by law to several agencies and by granting 
additional authority with respect to interstate and for¬ 
eign commerce in wire and radio communication, there 
is created a commission to be known as the ‘Federal 
Communications Commission’, which shall be consti¬ 
tuted as hereinafter provided, and which shall execute 
and enforce the provisions of this chapter.” 

• ••••• 

§309 (a) “If upon examination of any application 
provided for in section 308 of this title the Commission 
shall find that public interest, convenience, and neces¬ 
sity would be served by the granting thereof, it shall 
grant such application.” 

(b) “If upon examination of any such application 
the Commission is unable to make the finding specified 
in subsection (a) of this section, it shall forthwith 
notify the applicant and other known parties in inter¬ 
est of the grounds and reasons for its inability to make 
such finding. Such notice, which shall precede formal 
designation for a hearing, shall advise the applicant 
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and all other known parties in interest of all objections 
made to the application as well as the source and nature 
ofi such objections. Following such notice, the appli¬ 
cant shall be given an opportunity to reply. If the 
Commission, after considering such reply, shall be 
unable to make the j&nding specified in subsection (a) 
of this section, it shall formally designate the applica¬ 
tion for hearing on the grounds or reasons then obtain¬ 
ing and shall notify the applicant and all other known 
parties in interest of such action and the grounds and 
reasons therefor, specifying with particularity the mat¬ 
ters and things in issue but not including issues or 
requirements phrased generally. The parties in inter¬ 
est, if any, who are not notified by the Commission of 
its action with respect to a particular application may 
acquire the status of a party to the proceeding thereon 
by filing a petition for intervention showing the basis 
for their interest at any time not less than ten days 
prior to the date of hearing. Any hearing subsequently 
held upon such application shall be a full hearing in 
which the applicant and all other parties in interest 
shall be permitted to participate but in which both the 
burden of proceeding with the introduction of evidence 
upon any issue specified by the Commission, as well as 
the burden of proof upon all such issues, shall be upon 
the applicant.’’ 

(c) [Until amended by Pub. L. No. 391, 84th Cong. 2d 
Sess. (Jan. 20,1956)] ‘‘When any instrument of authoriza¬ 
tion is granted by the Commission without a hearing as 
provided in subsection (a) of this section, such grant shall 
remain subject to protest as hereinafter provided for a 
period of thirty days. During such thirty-day period any 
party in interest may file a protest under oath directed to 
such grant and request a hearing on said application so 
granted. Any protest so filed shall contain such allegations 
of fact as will show the protestant to be a party in interest 
and shall specify with particularity the facts, matters, and 
things relied upon, but shall not include issues or allega- 



tions phrased generally. The Commission shall, within 
thirty days from the date of the filing of such protest, enter 
findings as to whether such protest meets the foregoing 
requirements and if it so finds the application involved 
shall be set for hearing upon the issues set forth in said 
protest, together with such further specific issues, if any, 
as may be prescribed by the Commission. In any hearing 
subsequently held upon such application all issues specified 
by the Commission shall be tried in the same manner pro¬ 
vided in subsection (b) of this section, but with respect to 
all issues set forth in the protest and not specifically adopted 
by the Commission, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be 
upon the protestant. The hearing and determination of 
cases arising under this subsection shall be esqpedited by 
the Commission and pending hearing and decision the effec¬ 
tive date of the Commission's action to which protest is 
made shall be postponed to the effective date of the Com¬ 
mission's decision after hearing, unless the authorization 
involved is necessary to the maintenance or conduct of an 
existing service, in which event the Commission shall 
authorize the applicant to utilize the facilities or authoriza¬ 
tion in question pending the Commission's decision after 
hearing. 

[Subsection (c) as amended by Pub. L. No. 391, 84th 
Cong. 2d Sess. (Jan. 20, 1956)] ‘‘When any instrument 
of authorization is granted by the Commission without a 
hearing as provided in subsection (a) hereof, such grant 
shall remain subject to protest as hereinafter provided 
for a period of thirty days. During such thirty-day period 
any party in interest may file a protest under oath directed 
to such grant and request a hearing on said application 
so granted. Any protest so filed shall be served on the 
grantee, shall contain such allegations of fact as will show 
the protestant to be a party in interest, and shall specify 
with particularity the facts relied upon by the protestant 
as showing that the grant was improperly made or would 
otherwise not be in the public interest. The Commission 
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shall, within thirty days of the filing of the protest, render 
a decision making findings as to the sufficiency of the pro¬ 
test in meeting the above requirements; and, where it so 
finds, shall designate the application for hearing upon 
issues relating to all matters specified in the protest as 
grounds for setting aside the grant, except with respect 
to such matters as to which the Commission, after afford¬ 
ing protestant an opportunity for oral argument, finds, 
for reasons set forth in the decision, that, even if the facts 
alleged were to be proven, no grounds for setting aside 
the grant are presented. The Commission may in such 
decision redraft the issues urged by the protestant in 
accordance with the facts or substantive matters alleged 
in the protest, and may also specify in such decision that 
the application be set for hearing upon such further issues 
as it may prescribe, as well as whether it is adopting as 
its own any of the issues resulting from the matters speci¬ 
fied in the protest. In any hearing subsequently held upon 
such application issues specified by the Commission upon 
its own initiative or adopted by it shall be tried in the 
same manner provided in subsection (b) hereof, but with 
respect to issues resulting from facts set forth in the pro¬ 
test and not adopted or specified by the Commission, on 
its own motion, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be 
upon the protestant. The hearing and determination of 
cases arising under this subsection shall be expedited by 
the Commission and pending hearing and decision the 
effective date of the Commission’s action to which protest 
is made shall be postponed to the effective date of the Com¬ 
mission’s decision after hearing; unless the authorization 
involved is necessary to the maintenance or conduct of an 
existing service, or unless the Commission affirmatively 
finds for reasons set forth in the decision that the public 
interest requires that the grant remain in effect, in which 
event the Commission shall authorize the applicant to 
utilize the facilities or authorization in question pending 
the Commission’s decision after hearing.” 
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(d) • • • 

• ••••• 

§402 (a) • • • 

(b) ^‘Appeals may be taken from decisions and 
orders of the Commission to the United States Court 
of Appeals for the District of Columbia in any of the 
following cases: 

“ (1) By any applicant for a construction permit 
or station license, whose application is denied by the 
Commission. 

‘‘(2) By any applicant for the renewal or modi¬ 
fication of any such instrument of authorization 
whose application is denied by the Commission. 

‘ ^ (3) By any party to an application for authority 
to transfer, assign, or dispose of any such instru¬ 
ment of authorization, or any rights thereunder, 
whose application is denied by the Commission. 

“(4) By any applicant for the permit required 
by section 325 of this title whose application has been 
denied by the Commission, or by any permittee 
under said section whose permit has been revoked by 
the Commission. 

^‘(5) By the holder of any construction permit 
or station license which has been modified or revoked 
by the Commission. 

“(6) By any other person who is aggrieved or 
whose interests are adversely affected by any order 
of the Commission granting or denying any applica¬ 
tion described in paragraphs (l)-(4) of this sub¬ 
section. 

“(7) By any person upon whom an order to 
cease and desist has been served under section 312 
of this title. 

‘‘(8) By any radio operator whose license has 
been suspended by the Commission.’^ 
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(c) ‘‘Such appeal shall be taken by filing a notice 
of appeal witb tbe court witbin thirty days from the 
date upon which public notice is given of the decision 
or order complained of. Such notice of appeal shall 
contain a concise statement of the nature of the pro¬ 
ceedings as to which the appeal is taken; a concise 
statement of the reasons on which the appellant intends 
to rely, separately stated and numbered; and proof of 
service of a true copy of said notice and statement 
upon the Commission. Upon filing of such notice, the 
court shall have jurisdiction of the proceedings and of 
the questions determined therein and shall have power, 
by order, directed to the Commission or any other 
party to the appeal, to grant such temporary relief as 
it may deem just and proper. Orders granting tempo¬ 
rary relief may be either affirmative or negative in 
their scope and application so as to permit either the 
maintenance of the staus quo in the matter in which 
the appeal is taken or the restoration of a position or 
status terminated or adversely affected by the order 
appealed from and shall, unless otherwise ordered by 
the court, be effective pending hearing and determina¬ 
tion of said appeal and compliance by the Commission 
with the final judgment of the court rendered in said 
appeal.^’ 

• ••••• 

§409 (a) • • • 

(b) ‘‘The officer or officers conducting a hearing 
to which subsection (a) of this section applies shall 
prepare and file an initial decision, except where the 
hearing officer becomes unavailable to the Commission 
or where the Commission finds upon the record that 
due and timely execution of its functions imperatively 
and unavoidably require that the record be certified 
to the Commission for initial or final decision. In all 
such cases the Commission shall permit the filing of 
exceptions to such initial decision by any party to the 
proceeding and shall, upon request, hear oral argument 
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on such exceptions before the entry of any final deci¬ 
sion, order, or requirement. All decisions, including 
the initial decision, shall become a part of the record 
and shall include a statement of (1) findings and con¬ 
clusions, as well as the basis therefor, upon all material 
issues of fact, law, or discretion, presented on the 
record; and (2) the appropriate decision, order, or 
requirement.” 

(c) “ (1) In any case of adjudication (as defined in 
the Administrative Procedure Act) which has been 
designated for a hearing by the Commission, no exami¬ 
ner conducting or participating in the conduct of such 
hearing shall, except to the extent required for the 
disposition of ex parte matters as authorized by law, 
consult any person (except another examiner partici¬ 
pating in the conduct of such hearing) on any fact or 
question of law in issue, unless upon notice and oppor¬ 
tunity for aU parties to participate. In the perform¬ 
ance of his duties, no such examiner shall be respon¬ 
sible to or subject to the supervision or direction of any 
person engaged in the performance of investigative, 
prosecutory, or other functions for the Commission or 
any other agency of the Government. No examiner 
conducting or participating in the conduct of any such 
hearing shall advise or consult with the Commission 
or any member or employee of the Commission (except 
another examiner participating in the conduct of such 
hearing) with respect to the initial decision in the case 
or with respect to exceptions taken to the findings, 
rulings, or recommendations made in such case. 

(2) In any case of adjudication (as defined in the 
Administrative Procedure Act) which has been desig¬ 
nated for a hearing by the Commission, no person who 
has participated in the presentation or preparation for 
presentation of such case before an examiner or exami¬ 
ners or the Commission, and no member of the Office 
of the General Counsel, the Office of the Chief Engineer, 
or the Office of the Chief Accountant shall (except to 
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the I extent required for the disposition of ex paxte 
matters as authorized by law) directly or indirectly 
make any additional presentation respecting such case, 
unless upon notice and opportunity for all parties to 
participate. 

“ (3) No person or persons engaged in the perform¬ 
ance of investigative or prosecuting functions for the 
Commission, or in any litigation before any court in 
any case arising under this chapter shall advise, con¬ 
sult, or participate in any case of adjudication (as 
defined in the Administrative Procedure Act) which 
has been designated for a hearing by the Commission, 
except as a witness or counsel in public proceedings.^’ 

(d) • • • 

(e) For the purposes of this chapter the Commis¬ 
sion shall have the power to require by subpena the 
attendance and testimony of witnesses and the produc¬ 
tion of all books, papers, schedules of charges, con¬ 
tracts, agreements, and documents relating to any 
matter imder investigation. Witnesses summoned 
before the Commission shall be paid the same fees and 
mileage that are paid witnesses in the courts of the 
United States. 

• ••••• 

B. Administrative Procedure Act (5 U. S. C. §1001 
et seq.). 

§1006 (a) • • • 

(b) • • • 

(c) ‘‘Except as statutes otherwise provide, the pro¬ 
ponent of a rule or order shall have the burden of proof. 
Any oral or documentary evidence may be received, 
but every agency shall as a matter of policy provide 
for the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence and no sanction shall be imposed 
or rule or order be issued except upon consideration of 
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the whole record or such portions thereof as may be 
cited by any party and as supported by and in accord¬ 
ance with the reliable, probative, and substantial evi¬ 
dence. Every party shall have the right to present his 
case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross 
examination as may be required for a full and true 
disclosure of the facts. In rule making or determining 
claims for money or benefits or applications for initio 
licenses any agency may, where the interest of any 
party will not be prejudiced thereby, adopt procedures 
for the submission of all or part of the evidence in 
written form.^* 

(d) • • • 

• • • • • • 

^1007. “In cases in which a hearing is required to 
be conducted in conformity with section 1006 of this 
title— 

“ (a) In cases in which the agency has not presided 
at the reception of the evidence, the officer who pre¬ 
sided (or, in cases not subject to subsection (c) of 
section 1004 of this title, any other officer or officers 
qualified to preside at hearings pursuant to section 
1006 of this title) shall initially decide the case or the 
agency shall require (in specific cases or by general 
rule) the entire record to be certified to it for initial 
decision. Whenever such officers make the initial deci¬ 
sion and in the absence of either an appeal to the 
agency or review upon motion of the agency within 
time provided by rule, such decision shall without 
further proceedings then become the decision of the 
agency. On appeal from or review of the initial deci¬ 
sions of such officers the agency shall, except as 
it may limit the issues upon notice or by rule, have 
all the powers which it would have in making the 
initial decision. Whenever the agency makes the initial 
decision without having presided at the reception of 
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the evidence, such ofScers shall first recommend a deci¬ 
sion except that in rule making or determining appli¬ 
cations for initial licenses (1) in lieu thereof the agency 
may issue a tentative decision or any of its responsible 
officers may recommend a decision or (2) any such 
procedure may be omitted in any case in which the 
agency finds upon the record that due and timely exe¬ 
cution of its functions imperatively and unavoidably 
so requires. 

‘‘(b) Prior to each recommended, initial, or tenta¬ 
tive. decision, or decision upon agency review of the 
decision of subordinate officers the parties shall be 
afforded a reasonable opportunity to submit for the 
consideration of the officers participating in such deci¬ 
sions (1) proposed findings and conclusions, or (2) 
exceptions to the decisions or recommended decisions 
of subordinate officers or to tentative agency decisions, 
and (3) supporting reasons for such exceptions or 
proposed findings or conclusions. The record shall 
show the ruling upon each such finding, conclusion, or 
exception presented. All decisions (including initial, 
recommended, or tentative decisions) shall become a 
part of the record and include a statement of (1) 
findings and conclusions, as well as the reasons or 
basis therefor, upon all the material issues of fact, 
law, or discretion presented on the record; and (2) 
the appropriate rule, order, sanction, relief, or denial 
thereof.’’ 

• ••••• 

§1009. “Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law com¬ 
mitted to agency discretion—” 

(a) “Any person suffering legal wrong because 
of any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof.” 

(b) 


• • • 
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(c) • • • 

(d) • • • 

(e) far as necessary to decision and where 
presented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi¬ 
trary, capricious, an abuse of discretion, or other¬ 
wise not in accordance with law; (2) contrary to con¬ 
stitutional right, power, privilege, or immunity; (3) 
in excess of statutory jurisdiction, authority, or limita¬ 
tions, or short of statutory right; (4) without observ¬ 
ance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the 
requirements of sections 1006 and 1007 of this title 
or otherwise reviewed on the record of an agency hear¬ 
ing provided by statute; or (6) unwarranted by the 
facts to the extent that the facts are subject to trial 
de novo by the reviewing court. In making the fore¬ 
going determinations the court shall review the whole 
record or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of 
prejudicial error. 

• ••••• 

C. Federal Communications Commission Buies Belating 
to Hearings and Decisions (47 Code Fed. Regs., §1.801 
et seq.) 

§1.851. (a) Except as provided in paragraph (b) 

of this section, the presiding officer shall prepare an 
‘Initial Decision’ which shall be transmitted to the 
Secretary of the Commission who shall make it public 
immediately and file it in the docket of the case. 

“(b) In the order designating the presiding officer, 
or by subsequent order, the Commission may direct 
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that the record in any case be certified to it for initial 
decision. If a case is certified to the Commission for 
initial decision, the presiding officer shall first prepare 
a recommended decision which shall be transmitted to 
the Secretary and which shall be made public at the 
time of the issuance of the Commission's initial deci¬ 
sion, except that if the case involves rule making or the 
determination of an application for an initial license, 
no recommended decision shall be prepared unless it is 
otherwise ordered by the Commission. If a presiding 
officer is not required to prepare an initial or a recom¬ 
mended decision, he shall, upon the completion of the 
testimony, transmit the record of the case to the Secre¬ 
tary. 

‘‘(c) Each initial and recommended decision shall 
contain findings of fact and conclusions, as well as the 
reasons or basis therefor, upon all the material issues 
of fact, law or discretion presented on the record; each 
initial decision shall also contain the appropriate rule 
or order, and the sanction, relief or denial thereof; and 
each recommended decision shall contain recommenda¬ 
tions as to what disposition of the case should be made 
by the Commission. Each initial decision will show 
the date upon which it will become effective in accord¬ 
ance with the rules in this part in the absence of excep¬ 
tions, appeal or review. 

“(d) The authority of the presiding officer over the 
proceedings shall cease when he has filed his initial or 
recommended decision, or, if it is a case in which he is 
to file no decision, when he has certified the case to the 
Commission for decision.’’ 

§1.852 “At the conclusion of the hearing or within 
20 days thereafter, all the parties to the proceeding and 
the General Counsel may agree to waive an initial or 
recommended decision, and may request that the Com¬ 
mission issue a final decision or order in the case. The 
Commission may, in its discretion, grant the request. 
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in whole or in part, if snch action will best conduce to 
the proper dispatch of business and to the ends of 
justice/^ 


• ••••• 

^1.857 ‘‘After opportunity has been afforded for 
the filing of proposed findings of fact and conclusions, 
exceptions, supporting statements, briefs and for the 
holding of oral argument as provided in the rules in 
this part, the Commission will issue a final decision in 
each case in which an initial decision has not otherwise 
become final. The final decision shall contain findings 
of fact and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law or 
discretion presented on the record; shall contain a rul¬ 
ing on each relevant and material exception filed and 
the appropriate rule or order and the sanction, relief 
or denial thereof.’’ 


r'*'- 
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STATEMENT OF THE QUESTIONS PRESENTED 
Two questions presented in this case hare been stipulated 

I 

by the parties as follows: 

I 

i 

I. Whether the Decision on Remand of the Federal 
Communications Commission is in conformity with 


II. 


the requirements of the mandate of 


the Supreme 


Court in this case and specifically: 

Whether the Federal Communications Com- 

I 

mission, without making findings, based on facts 

I 

I 

of record, on the effect or reasonably antici- 

i 

pated effect of competition, relied solely on 

I 

its "general experience" in stating that com¬ 
petition has had a beneficial effect in the inter- 

I 

i 

national telegraph industry and concluded that 
duplicatire circuits on particularj radio-tele¬ 
graph circuits are in the public interest, and 

1 

if so was such reliance error? 

I 

I 

Whether the conclusion of the Federal Communi¬ 
cations Commission that duplicativje circuits hare 
had, and may hare in the future, a beneficial 
effect on radio-telegraph communications generally 
is arbitrary and capricious, non-rational, and 
without support in the record. 

j 

(a) Whether the Commission's findings warrant 

I 

a conclusion that duplicative circuits would be 
desirable in the instant case. 


(i) 




(b) Whether to'the extent that the findings 
support the desirability of duplicative circuits, 


they are without support in the record. 

Appellant also believes the following question is 
presented: 

III. Whether the Commission committed prejudicial 
error by failing after remand to observe the 
procedure required under the Communications 
Act of 1934, the Administrative Procedure Act 
and the Commission's regulations, in causing 
the omission of an initial decision. 

Appellee and Intervenor contend this issue (III) is not 
raised. 



(ii) 


■ 4 . 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

• No. 13,025 

RCA COMMUNICATIONS, INC., Appellant, 

V. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee, 
MACKAY RADIO & TELEGRAPH COMPANY, INC., Intervener, 


ON APPEAL FROM DECISIONS AND ORDERS OF THE FEDERAL 

COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant's statement of the case is argumentative 

and to some extent, misleading and incomplete. It is 

believed necessary, therefore, to present this statement. 

This is an appeal, taken under Sections 402(b) and (c) 

of the Communications Act of 1934, as amended, 47 U.S.C. 

402(b) and (c), by RCA Communications, Inc. (RCAC) from a 

decision of the Federal Communications Commission adopted 

June 22, 1955 and released June 30, 1955 (RR. 7361-7414), 

1 / In this brief.references to pages in the record in this 

case (Case No. 13,025) appear as (RR._);references 

to the Joint Appendix filed in RCA Communications. Inc , v. 

Federal Communications Commission . Case No. 10, 951, made a 

part of the record on this appeal by stipulation, appear as I 

(R. ). 
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and from a Memorandum Opinion and Order of November 16, 1956« 
denying RCAC’s petition for rehearing (RR. 7497-99). The 
Commission's decision granted the applications of Mackay 
Radio and Telegraph Company, Inc. (Mackay) for modification 
of license to operate direct radiotelegraph circuits with 
The Netherlands and Portugal and an additional radiotelegraph 
circuit with The Netherlands via Tangier relay (RR. 7402-3). 
The relevant facts are as follows: 

The Commission's Original Decision 
Hearings on the above applications of Mackay were held 
in 1948 (RR. 7361). RCAC, which has existing radiotelegraph 
circuits to Portugal and The Netherlands, participated in 
the hearing and opposed grants to Mackay, as did Western 

3 _/ 

Union Telegraph Company (RR. 7361). 

On February 23, 1951, the Commission issued its first 

decision in this case (RR. 7362). It found that existing 

and projected traffic to The Netherlands and Portugal was 

sufficiently great that the authorization of duplicate 

direct radiotelegraph facilities was "reasonably feasible" 

2/ Hearing was also held on the Mackay application for a 
direct radiotelegraph circuit with Surinam. This appli¬ 
cation was denied in the Commission's decision of February 
23, 1951 on groundl that competition between the United States 
and Surinam was not reasonably feasible (R. 4875). 

3 / Western Union and Commercial Cable Company provide either 
direct or indirect cable service between Portugal and The 
Netherlands and the United States. There also exist direct 
radiotelephone and air mail service to these points. 

(RR. 7386.) 
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(R. 4843, 4851, 4874). The Commission then found that duplicate 
facilities to these points would induce more effective radio¬ 
telegraph and overall competition in this field (R. 4858). 

It concluded primarily because of the ”national policy,in favor 
of competition**, that competition is in the public interest when¬ 
ever it is **reasonably feasible** (R. 4874). Since it had been 
so found here, the noted applications of Hackay were granted. 

RCAC sought review and was successful in the Court of Appeals 

on its claim that an applicant must show, as the Commission found 

-------rrr' 

that Mackay had failed to do here, that demonstrable and tangible 
benefit to the public would be derived from the authorization 
fought. RCA Communications. Inc , v. Federal Communications Com¬ 
mission . Qi Ui,S^App*,DvCi28^»201 F. 2d 694 (Judge Prettyman 

3./ 

dissenting). 

Upon the petitions of the Commission and Hackay, certiorari 
was granted by the Supreme Court. That Court reversed the deci¬ 
sion of the Court of Appeals. Federal Communications Commission 
V. RCA Communications. Inc.. 346 U.S. 86. The Supreme CQur± 


rejected RCAC*s claim that the Commission, to grant these author- 
izati^s, was required t o make specific findings of tangible 
benefit or to demonstrate facts indicating immediate benefit to 
the public. 346 U.S. at 96-7. The Court found, however, that 


the Commission, in holding **that national polic: 


»ut more 


suffices for authorization of a competing carrier wherever 
competition is reasonably feasible** , had abdicated the primary 
duty imposed upon it by Congress. 346 U.S. at 95-6. F^X—Ute—- 


Court poi; 


iommission is requ ired under the Act to bring 


4/The Court denied RCAC's request for a stay of the Commission's 
decision pending the appeal, and Hackay accordingly initiated 
service to The Netherlands via Tangier on June 19, 1951, and 
to Portugal on March 12, 1951 (RR. 7362). 
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to bear its own expertise and judgment, and was therefore 
in error in relying **on the unjustified ass umpti on that it 
was Congress* judgment that such author izations are 
des^able”, 346 U.S. at 96. Accordingly, the judgment of 
the Court of Appeals was vacated and the case remanded to 
that Court, with instructions to remand it to the Commission 
for such disposition as was open under the Supreme Court’s 
opinion. 346 D.S. at 99. 

The Commission’s Decision on Remand 
Upon remand to the Commission, Hackay and RCAC filed 
pleadings with the Commission suggesting various and con¬ 
flicting procedures for complying with the Supreme Court's 
decision. Both suggested a new decision could be arrived 
at, in their favor, without further hearing (RR. 7362-3.) 

The Commission, deciding that oral argwment by the parties 
would be helpful in resolving the matter, heard argument on 
February 8, 1954 (RR. 7363). On March 3, 1954, the Com¬ 
mission determined that further hearings would be advisable 
in order to obtain current data, particularly data as to 
the effects of actual operation by Mackay on the circuits 
in question (see footnote 4, supra )(RR. 7363, 5072-4). 

The Commission, in its March 3rd Order, further specified 
that due and timely executidn of its functions required that 
the record be certified to it by the Hearing Examiner without 
her preparation^of an initial or recommended decision (RR. 5074). 


After such certification, and the filing of detailed 


proposed findings of fact and conclusions by the parties 
(RR. 7363), the Commission issued its decision on remand on 
June 30, 1956. At the outset of the decision, the Commission 
found that, in riew of the long lapse of time, the extensive 
pleadings, data and arguments furnishing a detailed analysis 
of all phases of the issues involved, and the importance of 
resolving the matter at issue as quickly as possible, the 
omission of a further initial decision and the issuance 
instead of a final decision was imperatively and unavoidably 
required (RR. 7363-4). 

On the merits, the Commission determined , after detailed 
analysis of the data of record, to grant the Mackay appli¬ 
cations for The Netherlands and Portugal, since the appli¬ 
cant had demonstrated that the competition in question was 
reasonably feasible and that there is a **reasonable expec¬ 
tation** that such competition **will have considerable 
beneficial effect**. (RR* 7399-7400). In reaching this con¬ 
clusion, the Commission first looked to the field generally, 
and found that despite the increasing competition between 
Hackay and RCAC in the operation of direct radiotelegraph 

circuits, both parties had increased their respective shares 

- 5/ 

of the industry*s message volume and revenues (RR. 7372-75). 

5/ RCAC was found to have enjoyed substantival net operating 
revenues over the entire period of its operation, while Hackay 
was observed to have recently begun to enjoy such revenues 
(RR. 7374-5). i 
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The Commission further found that competition in direct radio¬ 
telegraph circuits was an important factor generally in 
(RR. 7400): 

(1) The large investment made by Mackay and RCAC 
in new and improved plant; 

(2) The introduction of more modern equipment and 
facilities, as well as of improved central 
office traffic handling procedures; 

(3) The development of new services, such as leased 
channel, scheduled transmission, and TEX, 
which fill a public need and are a source of 
considerable revenues to the carriers; 

(4) The rate reductions introduced after World War 
II and the fact that current rates per full-rate 
word are below those in effect in 1939; 

As to these specific circuits, the Commission’s important 
findings were (RR. 7400): 

(1) The points at issue are relatively important 
traffic centers and account for considerable 
revenue; 

(2) Operation of these circuits by Hackay does not 
involve large investments in plant or expenditures 
of money and so differs from natural or economic 
monopolies; 

(3) Competition by Mackay’s direct radio circuits 

. is reasonably feasible to both The Netherlands 
and Portugal; 

(4) The detrimental results which RCAC alleged 
would result from Hackay’s competition have 
either not taken place or are far outweighed 
by the benefits which may reasonably be ex¬ 
pected from a grant of the Hackay applications. 

6/ TEX is the abbreviation for RCAC's Overseas Teleprinter 
Exchange Service, a two-way overseas telegraph communications 
system between teleprinter stations in the continental United 
States and teleprinter stations at overseas points (RR. 7378). 


On the latter score, the Commission found that competition 
by direct radiotelegraph circuits has been a' factor in 
bringing about the improFements in facilities and service 

i 

which occurred since the close of the record in the original 
hearing, including the introduction of new and lucrative 

I 

services to The Netherlands (RR. 7400). 

RCAC*s petition for rehearing, filed on July 22, 1955, 

! 

was denied by the Commission in its Memorandum Opinion and 
Order issued November 16, 1955 (RR. 7497-99). This appeal 


then followed. 
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SUMMARY OF ARGUMENT 

I. Analysis of the Commission's decision on remand shows 
that far from being an arbitrary exercise of the Commission's 
judgment or expertise, it isi in full accord with the Supreme 
Court's decision in this proceeding and other pertinent 
authority. 

The Commission, upon remand, determined upon a further 
hearing in order to obtain current data as to the results 
of the first three years of duplicate circuit operation 
by Hackay to The Netherlands' and Portugal. The Commission 
made detailed and complete findings as to the radiotelegraph 
field generally and these two circuits specifically. The 
Commission noted the growing importance, over a 17 year 
period, of radio as against cable in the international 
communications field, and the steadily increasing competition 
between Hackay and RCAC through duplicate direct circuits. 

It found that in the presence of such competition, Hackay and 
RCAC had not only increased their respective shares of the 
international industry's traffic and revenues but, most 
significant, there had been a very extensive and impressive 
pattern of improvements and expansion by these parties in 
facilities and services. It further found that in a significant 
message category of international radiotelegraph communications, 
these carrier's rates had been^reduced in amounts varying 
50% to 10% to some 62 pointsi. The Commission, bringing to 
bear its experience and insight gained through twenty years 
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of regulation in this field, concluded that while there were, 
of course, other factors, the growing direct competition 
between Hackay and RCAC was a material factor in inducing 
these parties to make the noted improvements and voluntary 
rate reductions to the extent they did. 

And when it looked to the results of Mackay's first 
three years of operation on the circuits at issue, it found, 
on the basis of several significant improvements instituted 
by the parties during this period, that the general pattern 
of benefits from such direct competition had held true. It 
further noted that the adverse Effects which RCAC had contended 
at the original hearing would result from these grants, had not 
been shown to have occurred, and accordingly, adhered to its 
previous judgment that duplicate direct competition on these 
circuits was reasonably feasible. In these circumstances, 
the Commission properly concluded that there was a reasonable 
expectation of "considerable beneficial effect in the future" 
(RR. 7400) from grants of the Mackay applications and that 
such grants were therefore in the public interest. 

RCAC's position, when analysed, is seen to be a re¬ 
statement of its "tangible benefit" test, namely, that the 
Commission must demonstrate, on the basis of "tangible evidence 
appropriate for judicial determination", that the noted 
benefits have resulted from direct competition between radio¬ 
telegraph carriers. This test was expressly rejected by the 
Supreme Court in this very case. Federal Communications 
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Cornmission 7 . RCA Communications^ Inc ,, 346 U.S. 86, 96-7. 

The Court recognized that the Commission, in authorizing 
the establishment of new competitive services, is of necessity 
dealing with intangibles and surmise as to the future, and that 
this is one of the major reasons for the creation of the agency, 
II. The Commission's finding upon the record that due and 

I 

timely execution of its functions unavoidably required the 
elimination of an initial decision by either the Examiner 
or itself, must be sustained against RCAC's attack. The 
issue here raised as to the legality of the Commission's 
accelerated procedure is a complete afterthought on the part 
of appellant, and as a result, appellant is precluded from 
raising the issue for the first time in this Court on two 
seperate jurisdictional counts — (1) the failure first to 
present the matter to the Commission as required by Section 
405 of the Communications Act, and (2) the failure to raise 
the question in its Notice of Appeal, as required by Section 
402(c) of the Act. In any event, the Commission's finding 
was a reasonable one in the circumstances of this case. As 
recognized by the Supreme Court, 346 U.S. at 89, and indeed, 
by appellant itself, this is the lead case in the field of 
international radiotelegraph regulation. The Commission's 
judgment that resolution of the important policy issues 
involved imperatively required the accelerated procedure, is 
thus clearly reasonable, particularly since the Commission 
took into account other pertinent aspects of the matter in 
determining the feasibility of utilizing the procedure. 
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ARGUMENT 

I. 

THE COMMISSION’S DECISION ON REMAND IS FOLLY IN 

ACCORD WITH THE SUPREME COURT’S OPINION AND THE 

EVIDENCE OF RECORD . 

A. The Supreme Court’s Opinion . 

We believe the issues presented by the present case 
can be readily resolved. For they have been fully con¬ 
sidered by the Supreme Court and that Court has laid down 
the exact guidelines for Commission action in these cir¬ 
cumstances. The question here, therefore, is whether the 
Commission’s action on remand properly meets the require¬ 
ments or standards set out in the Supreme Court’s June 8, 
1953 opinion. 

The plethora of cases cited by appellant under its 
Point I and II — without, it should be noted, any de¬ 
tailing of the facts or the applicability of the cases — 
are therefore wholly beside the point and cannot, as ap¬ 
pellant must well know, control the decision in this 
case. We believe this barrage of citations has been 
sent up in an attempt to obscure the effect of the 
Supreme Court’s opinion in this very proceeding. For 
that opinion, when studied in full and not presented, 
as appellant has done, in snatches (App. Br. 3-4) or 
by inaccurate paraphrase (App. Br. 5-6), is dispos¬ 
itive of appellant’s whole case. Because of its im¬ 
portance, it is believed desirable to set out the 
following lengthy quote from the opinion (346 U.S. 
at 94-97): 
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... Had the Commission clearly indicated that 
it relied on its own evaluation of the needs 
of the industry rather than on what it deemed 
a national policy, its order would have a dif¬ 
ferent foundation* There can be no doubt that 
competition is a relevant factor in weighing 
the public interest* Cf. McLean Trucking Co . 

V. United States , 321 O.S, 67, 86-88, Our 
difficulty arises from the fact that while 
the Commission recites that competition may 
have beneficial effects, it does so in an 
abstract, sterile wa v.b- / Its opinion relies 
in this case not on its independent conclusion, 
from the impact upon it of the trends and needs 
of this industry, that competition is desirable 
but primarily on its reading of national policy, 
a reading too loose and too much calculated to 
mislead in the exercise of the discretion en¬ 
trusted to it* 


To s^y^that national polLcv without more 
^ffices for authorization of a competim 
carrier whereVer ^moetitT^n is^reason^ly 
feasib JLe—B LOuld authorize the Commission to, 
¥bd ijc ite what_'^uld~~seem fp us~ one of the 
primary duties imposed on it by Congress . AmL 
s ince^ jceljreaa fhe ^iniV n of ^e Commi ssion as 
’sa ving pre^selv that, we ~^rfi~in^ tne _ c£^e ^ust 
*map?ea for its recoFsider^ioji. We there- 

Mackay under 


ore do 
all the 


, we tfiinl 
Its recoFsidera^ 
not say that" SfurhorizafTon of 
relevant circumstances, including the sig- 


6 / The Commission stated in its opinion: "Com¬ 
petition can generally be expected to provide a 
powerful incentive for the rendition of better 
service at lower cost. Those seeking the patronage 
of customers are spurred on to install the latest 
developments in the art in order to improve their 
services or products, and in order to enable them 
to reduce expenses and thereby lower their rates 
or prices. The benefits to be derived from 
competition should, therefore, not be lightly 
discarded." R. 623. Surely one cannot conclude 
from this bare statement that the Commission, 
whatever undisclosed awareness it may have of 
the problem, has sufficiently laid bare its 
mind to enable us to perform our reviewing functibn. 
And it is certainly not for us to say, at least 
in the first instance, that authorization would be 
desirable in these circumstances. 


-13- 


I 

i 


nificance the Commission may rightly attribute to 
the facts on the basis of its experience, may not 
be in the public interest. /Footnote omitte^T 

We think it not inadmissible for the Com¬ 
mission, when it makes manifest that in iso doing 
it is conscientiously exercising the discretion 
given it by Congress, to reach a conclusion whereby 
s^^ttthorizations would be granted wherever competition 
is reasonably feasible. This is so precisely 
because the exercise of its functions gives it ac¬ 
cumulating insight not vouchsafed to courts dealing 
episodically with the practical problems involved 
in such determination. Here, however, the con¬ 
clusion was not based on the Commission's own 
judgment but rather on the unjustified assumption 
that it was Congress' judgment that such author¬ 
izations are desirable... 

In reaching a conclusion that duplicating 
authorizations are in the public interest 
wherever competition is reasonably feasible, the 
Commission is not required to make specific 
findings of tangible benefit. It is not required 
to grant authorizations only if there is a demon¬ 
stration of facts indicating immediate benefit 
to the public. To restrict the Commission's action 
to cases in which tangible evidence appropriate 
for judicial determination is available would 
disregard a major reason for the creation of 
administrative agencies, better equipped as they 
are for weighing intangibles **by specialization, 
by insight gained through experience, and by 
more flexible procedure.** Far East Conf . v. 

United States . 342 D.S. 570, 575. In the nature 
of things, the possible benefits of competition 
do not lend themselves to detailed forecast, qf^^ 

Labor Board v. Seven-Up Co ., 344 U.S. 344, 348, 
but the Commission must at least warrant, as it 
were, that competition would serve some beneficial 
purpose such as maintaining good service and 
improving it. Although we think RCAC's contention 
that an applicant must demonstrate tangible benefits 
is asking too much, it is not too much to ask thajt 
there b e ground for reasonable expectation that 
competiti'dll nay AAVe some beneiiciai eitect. 

Merely to assume that competition is bound to be 
of advantage, in an industry so regulated and 
so largely closed as is this one, is not enough. 

The Supreme Court thus said to the Commission: "RCAC's 

¥ 

contention is wrong: To authorize these services, the Com¬ 
mission is not required to rely only upon 'tangible ev- 
idence*or 'to make specific findings of tangible benefit'. 


But the Commission also is mistaken: It based its de¬ 
cision solely upon a ’national policy in favor of com¬ 
petition*. It must, instead, look to the facts and de¬ 
cide upon the basis of its own expertise or insight 
gained through experience whether there is a reasonable 
expectation that competition may have some beneficial 
effect, *• 

Appellant’s argument, as we understand it, is that 
the Commission, in concluding that there is a reason¬ 
able expectation that direct radiotelegraph competition 
between Hackay and BCAC on The Netherlands and Portugal 
circuits will have a '^considerable beneficial effect in 
the future** (RR. 7400), has complied with the form, at 
the expense of the substance, of the Supreme Court’s 
decision referred to above. This position rests on the 
assumption that no positive conclusion as to the prob¬ 
able future effect of competition can be upheld unless 
the evidence of record shows certain specified benefits 
or improvements which can be demonstrated to have re¬ 
sulted, at least in part, from direct competition between 
radiotelegraph carriers. If other possible reasons for 
the observed developments exist, the argument runs, the 
Commission’s conclusion based on its experience and ex¬ 
pertise, that direct competition is a positive factor 
in the picture cannot stand. 

We believe that this new RCAC position is merely a 
sophisticated restatement of its **tangible benefit** test. 


rejected by the Supreme Court. The Courts, in passing 
upon similar decisions by other regulatory agencies, hare 
long since recognized that the effects of the establish¬ 
ment of new competitive services by public utilities 
cannot be established by "evidence appropriate for 
judicial determination". Federal Communications Com ¬ 
mission V. RCA Communications. Inc .. 346 D.S. at 96. 

The decision must, of necessity, be largely a matter of 
expert surmise — an educated guess based on inferences 
drawn from the available factual information in the 
light of agency experience in the field. See, McLean 
Trucking Co . v. United States . 321 U.S. 67, 89; United 
States v. Detroit & Cleveland Navigation Co .. 326 U.S. 
236, 241; American Airlines, Inc , v. Civil Aeronautics 
Board . 89 U.S. App. D.C. 365, 368-9, 192 F. 2d 417, 
420-421; United Airlines. Inc , v. Civil Aeronautics 
Board , 81 U.S. App. D. C. 89, 94, 155 F. 2d 169, 174; 
cf . Northeast Airlines, et al (North Atlantic Route 
case), 6 C.A.B. 319. As the Supreme Court stated in 
the instant case, "In the nature of things, the pos¬ 
sible benefits of competition do not lend themselves to 
detailed forecast",-, 346 U.S. at 96-7. 

t 

It is for just such reasons that expert adminis¬ 
trative agencies have been established to determine 
basic regulatory policy. And, since these a^e in- 

j 

evitably matters of judgment, individual members of the 
agency may differ in their evaluations, as tjiey have 
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done here. But, we submit, if the determination of the 
Commission majority is a reasonable one in the light of 
the evidence upon which it is based, it cannot be upset 
because differing analyses of the evidence might con¬ 
ceivably also be supportable. Federal Communications 
Commission v. WOKO. Inc .. 329 D.S. 223, 229; Yankee 
Network. Inc , v. Federal Communications Commission . 

71 App. D.C. 11, 25-26, 107 F. 2d 212, 226-7. The 
question presented by this appeal is thus whether an 
expert body could properly conclude in the light of the 
record that the direct radiotelegraph competition exist 
ing in a large number of situations, and with which 
it had had experience in the particular circuits in 
issue, was a positive factor in bringing about these 
developments. 
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B. THE COMMISSION*S DECISION 
Faced with the Supreme Court remand in this proceeding, 
the Commission, after oral argument to explore the possi¬ 
bility of an immediate decision, rejected the suggestions 
of bcth Mackay and RCAC that it reach a determination on 
the then existing record. For it believed that current data 
would be of value to the Commission in view of the importance 
of the issues in question and the staleness of the record. 

The further hearing, together with the record in the original 
proceedings, afforded the Commission considerable information 
as to the results of operation under conditions of duplicate 
radiotelegraph circuits generally, and the first three years 
of duplicate circuit operation to the Netherlands and 
Portugal in particular. 

The Commission's examination of the record at the two 
hearings falls generally into four parts. It first examined 
into the background of international radiotelegraph opera¬ 
tions (HR. 7366"7371), noting the growing importance of 
radio as against cable (RR. 7367-7368); the fact that radio¬ 
telegraph operations,because of relatively inexpensive plant 

costs, are not natural or economic monopolies like many other 

7/ 

public utilities (RR. 7368); the increasing competition 

between Hackay and RCAC through duplicate direct circuits to 

i 

1^1 Thus, the Commission indicated that in the radiotelegraph 
field gross revenues annually amount to approximately one and 
one half times net book cost of plant, as contrasted with 
natural monopolies where annual revenues ar4 only a fraction 
of plant investment (RR. 7368). | 


—18— 


many pcints (fiR. 7369-7370); and the great importance to the 
carriers and their customers of direc^, as contrasted with 
indirect, circuits to the various points. (RR. 7370-7371). 
The Commission then went on to evaluate the picture in the 
light of this background with respect to (1) the develop¬ 
ment of Hackay and RCAC, generally, in the presence of this 
steadily increasing direct circuit competition (RR. 7372-80) 
and C2) the development of these parties on the circuits in 
question, during the 1951-1953 period of actual operation by 
Hackay CRR. 7381-84). The Commission's concern here was 
primarily to evaluate the effects of competition in these 
areas. Its final point of inquiry involved its prior hold¬ 
ing that direct circuit competition between Mackay and RCAC 
on the Netherlands and Portugal circuits was reasonably 
feasible. The Commission reconsidered that holding ip the 
light of the record evidence obtained as to the conse¬ 
quences of the Mackay operation on these circuits in the 
1951-1953 period (RR. 7385-98). 

We shall in the succeeding discussion treat each of 
the three last noted areas of Commission inquiry, and in 
doing so, will take up the contentions of RCAC pertinent to 
the particular point under discussion. 

1. Effects of Direct Competition in the Radio ¬ 
telegraph Field 

As stated, the Commission found that competition by 
direct circuits between Mackay and RCAC has been steadily 


and substantially increasing (RR. 7369»70). 


It found that 



in the face cf such steadily increasing competition, both 

1 ! 

Mackay and RCAC in the period 1938-1953, showed a very sub¬ 
stantial increase in their respective shares of the total 
10 / 

volume of message traffic of the international communica¬ 
tions carriers and in^^heir relative shares of the industry*s 
revenues (RR. 7372-3). The Commission also found that 
RCAC had enjoyed ample earnings for the entire 16-year 
period (a 14.3% ratio of net operating income, after taxes, 
to average net book cost of plant), and that Mackay for the 
most recent period (1951-53) was enjoying similar earnings 
(RR. 7373-4). And in the three-year period (1951-3) since 
Mackay opened its Netherlands and Portugal circuits, RCAC's 
average annual net income ratid| increased (from 7.8% to 
8.9%) (RR. 7373-4). The Commission therefore concluded 
that both RCAC and Mackay enjoyed sound financial positions 

57The number of points served directly by both Mackay »nd 
RCAC increased from 7 in 1934 to 24 in 1954, while the total 
number of duplicated points for the United States radioteleg¬ 
raph industry as a whole rose from 11 in 1934 to 29 in 1954 ' 
(RR.7370). The Commission concentrated its attention on 
Mackay and RCAC since, besides being the principals in the 
case, the two are by far the major radiotelegraph carriers 
(RR. 7371). 

The earliest year for which complete data was available in 
the record was 1938, while the latest such year was 1953; hence, 
the 1938-1953 period employed by the Commission (RR. 7372). 

^ Mackay's percentage rose from 3% in 1938 to 16.4% in 1953, 
RCAC’s from 21.7% to 29.5% (RR. 7372). 

1^ Mackay’s percentage of message revenue rose from 2.9% in 
1938 to 15.8%, RCAC’s from 17.5% to 30.5%; as to total revenue, 
the figures were: 1938, Mackay, 4.6%, RCAC, 20.7%; 1953, 

Mackay, 14.2%, RCAC, 27.7% (RR. 7373) 
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in the presence of the increasing direct competition* 

(RR. 7375). 

The Commission further found, and indeed RCAC does not 
deny, that during this period particularly in the post¬ 
war years during which competition between Nackay and SCAC 
over direct radiotelegraph circuits was being intensified — 
Mackay and RCAC had made very extensive investments in new 

w 

and improved plant and office facilities. The Commission 
noted several of the parties* many innovations, improvements 
and new services which resulted in public benefit (RR. 7376-8): 
new types of transmitting equipment (e.g., Mackay’s **polyplex** 
system, RCAC's several multi-channel and single side-band 
frequency systems, an *®ARQ** system by RCAC, which rejects 
imperfect signals and automatically retransmits until perfect 
reception is attained); new or expanded services such as 
TEX, radicphoto or leased channel services, scheduled trans¬ 
missions; modernization of central office facilities; etc. 

The Commission concluded, upon the basis of its exper¬ 
ience in the field, that the increasing direct radiotelegraph 
competition which accompanied these developments was an 
important factor in inducing the parties to take the actions 
they did. While the Commission recognized that competition 

^ Thus, in the period from 1938 to 1953, RCAC invested 
$13,632,000 in new and improved plant facilities dill,321,000 
in the post-war years) and since 1946, spent some $3,400,000 
on research; in the same period Mackay invested $8,528,000 
in improvements to plant($6,471,000 in the post-war years) 

(RR. 7376). 
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was not necessarily the sole factor behind these improvements, 
it rejected as ''unrealistic** the contention ttet the record 
supported a finding that the developments would have been 
made to the same extent in the' absence of competition. (RR.7376-9). 

RCAC attacks this conclusion as an improper inference 
from the facts of record. It argues that since improvements 
were made in some instances on circuits where no direct radio¬ 
telegraph competition existed, and, in other cases, deferred 
on already duplicated services, it is a non sequitur for the 
Commission to conclude competition was a factor in causing 
the industry-wide improvements. As indicated above, this 
argument ignores the nature of the problem. For indirect 
competition between radio and cable telegraph service exists 
between practically all of these locations. Moreover, radio¬ 
telegraph competes with radiotelephone service as well as 
the air mail. And pre-existing competition from indirect 
radiotelegraph service through relay points exists in many 
cases. In view of these facts, absolute proof that tte 
direct circuit competition was a causative factor in the 
noted improvements is not possible. 

On the other hand, the evidence superficially indicat¬ 
ing a negative or neutral impact of direct competition is 
equally incapable of definitive analysis. For, if improved 
facilities are withheld from duplicated circuits or put into 
operation on circuits with no direct radiotelegraph competi- 

i 

I 

tion, these decisions may result from problems arising out 

I 

! 

j 

I 

_ : _ ^ 
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of relations with the foreign governments to which the 
circuits run, from the pressures of indirect competition 
from the other communications media, or from efforts to ward 
off potential direct competition. The evaluation of the sig¬ 
nificance of the several factors making up the total industry 
picture must in such circumstances necessarily rest with the 
judgment of the cognizant agency. And certainly the Commis- 
sion*s conclusion here that the increasing direct competition 
must have played a significant role in the developments which 
took place at the same time, is a reasonable exercise of 
Commission expertise. 

The Commission also looked to the rate picture in the 
face of the increasing direct circuit competition. It found, 
in comparing the 1936 full-rate message charges with those in 
1953, that such rates had been reduced in amounts varying from 
50% to 10% to some 62 points in the world, whereas they had 
increased to only two points. The Commission concluded that 
while competition in the international field generally 
(between radio and cable or between telegraph and telephone 

nr See the discussion of the failure of RCAC to install the 
TEX system on its circuits to the United Kingdom, infra , at 
f n. 21, p. 31. 

14 / The Commission expressly stated its belief that the 
threat of possible competition was a factor impelling the 
decision to extend new services and other improvements to 
non-duplicated circuits (RR. 7376). Thus, in the instant case 
(RR. 7383), RCAC sought to maintain its exclusive direct cir¬ 
cuit on the basis of its improvements and consequently alleg¬ 
edly superior service; similarly RCAC has competed for new 
circuits on this basis (see,e.g., Mackay Radio & Telegraph 
Co.. Inc .. 12 F.C.C. 526,533. 
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or air mail) undoubtably played a part in bringing about 
these rate decreases, the fact that almost 90% of them were 
instituted by RCAC or Hackay at a time when direct competi¬ 
tion between these two was increasing, indicated strongly 
that such competition was a major factor behind the rate 
reductions (RR. 7379-80). 

RCAC states that the Commissicn's findings as to rate 
decrease between 1936 and 1953 are misleading since they are 
limited only to charges per full rate message. RCAC claims 
that the Commission found in a 1949 decision that this type 
of message comprised only 8% of the total words handled by 
carriers subsequent to World War II, and the rates on the 
other types of transmissions have increased (App.Br.28-29)• 
The Commission did not disregard this fact. It noted that 
primarily because of the discontinuance of reduced rates 
for ceded messages and the abolition of the deferred message 

1^/ RCAC states, cpt. page 28 of its brief, thati^The Commis¬ 
sion, however, must have been aware from its examination of 
these same proceedings of the rate increases it has been 
necessary to grant since 1947 in the international telegraph 
industry.** The Commission explicitly referred to these rate 
increases in its decision (footnote 1, RR. 7379) and pointed 
out that the 50-10% figure was a net decrease figure. 

The Commission was also aware, as shown by this foot¬ 
note, of the fact that international agreements led some 
rate decreases. But the international agreements certainly 
were not the sole factor in causing the rate decreases, 
and significantly, RCAC does not so claim. The fact is that 
the decreases effected by such agreements were not of too 
great significance on the overall picture of rate decreases, 
since the rate reductions so effected involved chiefly 
British Commonwealth points constituting only five points 
out of the 62 areas where reductions took place (RCAC Exh. 
190, R. 3857). 


category, there have been indirect rate increases t© the 
carriers (RKo 7379). But the full rate message is not of the 
insignificant nature contended by RCAC. The other rates are 
all pegged or based on the charge for the full rate message, 
and, according to the Commission’s most recent figures 
(Responses of International Carriers to Commission Order No. 
85, for the Year 1955), the full rate message represents not 
the Q% of the industry's total words claimed by RCAC but the 
much higher percentage, 35.3%. Thus, it is clear that during 
the entire period, including the post-war period of inflation, 
high operating costs and heavy investment in new plant and 
facilities (RR. 7375), significant net rate reductions were 
made in the presence of increasing direct competition between 
RCAC and Nackay. 

Appellant's argument (App.Br. 30) that a major rate 
reduction in 1945 was caused by the increased revenues due 
to wartime traffic is an attempt to recast the Commission's 
conclusion into a holding that competition was the sole 
cause of all the noted benefits. Undoubtedly there were 
other contributing factors at various times in the 17 year 
period, such as wartime traffic. But that does not mean that 
all these voluntary reductions by RCAC and Hackay spanning 
this lengthy period would have occurred as soon or to the 

}±/ 

same extent, absent the direct radiotelegraph competition. 

16 / Appellant'asserts (App. Br. 30) that "the record 
demonstrates that competition may well force rate increases 

(continued on p.25) 



Finally, RCAC points out that Mackay's rates to The 
Netherlands and Portugal presently are the same as those of 
RCAC and that the Commission cannot and specifically did not 
say that the instant grants to Mackay would result in rate 
decreases. But as the Supreme Court stressed (346 U.S. at 
96-7), the Commission is here looking to intangibles which 
**do not lend themselves to detailed forecast**. The Commis¬ 
sion cannot say that the competition so authorized will 
result in rate decreases, but it can, on the basis of its 
judgment of the overall record, conclude that such competition 
is a rate-depressant factor complementing administrative regu¬ 
lation. How that factor will actually operate depends upon 
future conditions. It may be an agent leading to rate- 
reduction or to preclusion of an increase which would other¬ 
wise be sought or to reduction of the size of an increase. 

But there can be no doubt of the reasonableness of the Commis¬ 
sion's conclusion, based on its analysis of the available 
past record, that there is a reasonable expectation that one 
of the benefits of direct competition, in circumstances where 
it is reasonably feasible, will be its salutary effect on rates. 

Fh. 16 cont'd / (RR. 6496-6497. 6574).** The first record 
citation does not support appellant's statement, and indeed, 
indicates the contrary; the second (RR. 6574) embodies the 
self-serving statement of an RCAC witness that the RCAC 
would be in a **slightly better position" as ,to rates, 
absent Mackay's direct competition on these icircuits (see 
discussion at pp.28-30. 


Thus, looking to this field over the noted 16-year 
period, the Commission properly found that the growing 


direct competition 
resulted in public 


between Mackay and ECAC generally has 

JJ/ 

benefits (RE. 7380). 


17 / On pp. 22-24 of its brief, appellant has cited a series 
of Commission cases allegedly establishing that the Commis¬ 
sion has uniformly denied applications for duplicative 
circuits where the service furnished is presently -adequate. 
These cases were cited by ECAC in its previous briefs to 
this Court (Case No. 10925) and to the Supreme Court, and 
were, we believe, properly distinguished in our answering 
briefs. Significantly, neither this Court nor the Supreme 
Court made any reference to the eases in their respective 
opinions. We submit that there has been no such policy as 
claimed by appellant and that the Commission’s decision is 
in full accord with prior holdings. See, e.g., Mackav Radio 
& Telegraph Co.. Inc. . 12 F.C.C. 478; RE. 7382-3, 7396. 
Appellant has also cited the 18th and 20th Annual Reports 
of the Commission as demonstrating that **improvements in 
service occur without competition in the International 
Communications Industry** (App. Br. 24). The pages cited do 
not deal with international communications of any sort but 
with domestic telephone, a field of complete monopoly where 
no significant past history' of direct competition is avail¬ 
able, from which it could b^ determined whether such competi¬ 
tion, if otherwise feasible', would have been beneficial. 
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2. The Effects of Direct Competition 
on the Circuits at Issue 

The Commission had the benefit of record data with 
respect to actual operating experience on these circuits, 
since Hackay had been operating on them since 1951. Accordingly, 
it turned to the question of determining whether the fore¬ 
going conclusions as to the desirability of direct circuit 
competition were applicable to The Netherlands and Portugal 
circuits involved in the Hackay applications. 

The record showed that on these circuits Hackay and SCAC, 

in the three-year period, 1951-1953, had improved their 

respective equipment and facilities as well as their traffic 

18/ 

handling practices (HR. 7383). In addition, the Commission 
noted that RCAC had originated the new TEX service and had 
extended its existing leased channel services on The Netherlands 
circuit. The Commission concluded that these improvements and 
new services on the two circuits substantiated its experience 
in the field generally — namely, that competition in direct 
radiotelegraph circuits a factor in causing competitors to 
devise means to better serve the public in order to secure the 
public's patronage. (RR. 7384.) 

RCAC has here again attacked the Commission's reliance on 

its experience in evaluating the record evidence. The prior 

18/ ThuTI the Commission noted that there had been no further 
evidence of complaints with respect to RCAC's service from its 
Netherlands and Portugal correspondents of the type introduced 
in the original hearing (RR. 7383). I 


-28- 


discussion as to the propriety of the Commission’s approach 
is, of course, equally applicable here. RCAC also argues, 
however, that the Commission ignored the testimony of 
RCAC’s witnesses that the installation of improved services, 
and particularly the TEX sercice, was accomplished not 
because of the direct circuit competition but because of 
the company’s policy of rendering the best possible service 
at reasonable rates. And it points out that competition 
could not be a factor in theiinstitution of TEX service since 
RCAC has not provided that service to several points in which 
direct circuit competition exists. 

First, the Commission properly refused to consider 

the self-serving statements of RCAC’s witnesses as controlling. 

As stated by the Commission in Paragraph 62 of its Decision 

(RR. 7384), **We cannot expect a carrier which is opposing the 

introduction of additional competition to come forward and 

state that the prospect of such competition induced it to 

introduce new and lucrative services. Instead, we must rely 

on our experience in this field to weigh the intangibles 
19/ 

involved.** Reliance could no more appropriately be placed 

19 / In view of this Commission holding. Monrote v. Britton . 

No. 12,793 (D.C. Cir., Jan. 30, 1956), cited by appellant 
(App. Br. 21), is not in point. The recent television case, 
Southside Virginia Telecasting Coro , v. Federal Communica¬ 
tions Commission . _ D.S. App. D.C. _, 228 F. 2d 644, 

cert , denied . 350 D.S. 1001, is pertinent: In that case, 
a similar holding of the Commission in an analogous situa¬ 
tion was sustained by this Court. 
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upon statements of this nature by the HCAC witnesses than 
upon the equally self-serving and opposing statements of 
Mackay witnesses (see, e.g., RR. 6365-6, 5665). Indeed, 
the inappropriateness of giving weight to these self-serving 
RCAC declarations is sharply pointed up by the testimony of 
the RCAC executive vice president, T. H. Mitchell, at the 
original hearing in 1948. Mr. Mitchell was there queried 
about the following testimony he had given in a prior Commis¬ 
sion proceeding in 1946 (the so-called British Circuits 
case, 12 F.C.C. 526)(R. 2647-8): 

Q. Will this /expansion/ program enable RCA 
Communications, Inc. to offer an improved service 
at lower rates? A. It will, and that is the prime 
objective of the plan. We know that in order to 
meet the tremendous competition which we face in 
the future, not only within the international 
telegraph industry, but the competition from 
greatly increased international air Baril and tele¬ 
phone service, we must handle greatly increased 
volumes of traffic more expeditiously and at a 
lower cost. 

He confirmed that testimony, stating (R. 2648): 

♦ ♦ ♦ It was our hope to prepare ourselves for 
operation on a more economical basis, to permit 
us to operate profitably at lower rates, and as 
the product of that operating condition, hope that 
the volume of traffic would increase. 

In my opinion that is something strongly to be 
hoped for in this industry. If we are to meet the 
competition of the air mail and the telephone, I 
feel that the essentials which I mentioned there 
will have to come about. 

We do not perceive how RCAC can state in 1946 and again 
in 1948, that competition induced it to improve its service 
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and reduce rates, and then, in a complete turnabout, argue 
here that the Commission should rely upon self-serving 
testimony in 1954 that competition played no part at all as 
to improvements or rate reductions. Nor, to the extent 
RCAC may be said to be arguing that the existing indirect 
competition with cable, radiotelephone and air mail services 
is a sufficient spur to improvement in RCAC*s service (see 
App. Br. 32-33), is there any reason to believe that direct 
competition,where feasible, would not be an additional 
impetus. We submit that in these circumstances, the Com¬ 
mission properly determined that reliance should be placed 
upon its own independent evaluation of the facts rather than 

upon the conflicting self-serving declarations of the 
20 / 

parties. 

20 / Appellant has also charged that **improvements were deferred 
on RCAC's Portugal circuit because the revenues av^lable to 
RCAC from the traffic available with Portugal did not warrant 
the expenditure. (RR. 5406-5407)** (App. Br. 35). The record 
pages cited do not support this statement. The RCAC witness 
there testifying was not referring to the two circuits here 
involved but rather to the **overall picture**. And as to the 
overall picture, the Commission findings with respect to 
RCAC’s sound financial position and its recent improvements 
constitute, we believe, the short answer. It should also be 
noted that an RCAC witness stated that he did not know of any 
specific circuits where direct radiotelegraph competition pre¬ 
vented or delayed the installation of modern equipment that 
might otherwise have been installed (RR. 6039-40); and as to 
the Portugal circuit, see also RR. 6038-9. 



BCAC's second argument, based on the fact that the TEX 
service had not been instituted on several circuits where 
direct radiotelegraph competition existed, again misses the 
point* The Commission specifically stated that it was not 
finding that competition was the sole or primary cause for the 
development of the TEX service or the extension of leased 
channel service with The Netherlands (RR. 7384). There are 
undoubtedly other contributing factors such as the economic 
desirability of the circuit or the existence in the country 

n./ 

involved of an internal teleprinter network (RR* 5896>7)* 
But the fact that the existence of such other factors may 
lead to a contrary result does not in any way undermine, as 
RCAC seems to assume, the Commission's judgment that one 
factor favorable to a decision to provide the service is the 
existence of direct competition* 


^1/ ThuT! appellant cites the United Kingdom as an example 
of a circuit where despite intense direct competition, TEX 
service had not been instituted* But appellant's witness 
stated that TEX service had not been installed to this point 
because of the lack of an internal teleprinter network in the 
United Kingdom, and that in view of United Kingdom's rapid 
progress in develo^in^ suoh a network, RCAC now has "definite 
plans for direct /TEX/ service" with the United Kingdom 
(RR* 5896). ! 
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3, The Feasibility of Mackav*s Duplicate 
Operation on the Circuits at Issue , 

The Comaission thus found that the general pattern was 
applicable to these specific circuits — that competition over 
direct radiotelegraph circuits to these points could reasonably 
be expected to have beneficial results. There were, of course, 
additional questions: Was it reasonably feasible to authorize 
the Mackay operations on these circuits? Or were there detri¬ 
mental effects which outweighed the noted benefits? In its 
original decision the Commission had found direct competition 
to both The Netherlands and Portugal was reasonably feasible. 

But in reaching its present decision it carefully reevaluated 
these conclusions in the light of the availability of evidence 
as to actual experience with duplicate circuits to these 
countries in the years 1951-1953. 

First, the Commission noted that the additional competi¬ 
tive services by Mackay could be provided for with a negli¬ 
gible investment and a very minor additional expense (fiS. 7381-2). 
This confirmed its prior finding that the radiotelegraph 
industry is not a natural or economic monopoly (RR. 7368). 

RCAC has not directly challenged the Commission's find¬ 
ings in this respect, as to either Mackay or the field gener¬ 
ic/ 

ally. Instead, it has cited several cases which allegedly 

22 / RCAC has referred to its plant investment for The Nether¬ 
lands as rebutting the Commission's findings on this score 
(App. Br. 23). Even assuming that the cost amounts so allocated 
to The Netherlands are correct, these amounts do not consti¬ 
tute the initially *'very heavy plant investment** (RR. 7368)^ 

(continued on p.33) 
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recognize the radiotelegraph field as a closed natural monopoly 
(App. Br. 22-23). The cases so cited are not in point: 


National Broadcasting Co . v. United State s. 319 D.S. 190, 216, 
does not identify this industry as such a monopoly, and The 
Western Union Telegraph Co .. 10 F.C.C. 148, and American Tele¬ 
phone & Telegraph Co .. Docket No. 9235, deal with the domestic 
telegraph (which is a wire system with much greater fixed 
costs), as distinct from the international radiotelegraph 
industry. As to RCAC*s suggestion that limitations of freq¬ 
uencies make the international radiotelegraph field a natural 
monopoly (Br. 23), the unchallenged findings of the Commis¬ 
sion to the contrary are dispositive (BR. 7398). 

In finding that competition to the points in issue was 

reasonably feasible, the Commission also took into account 

the volume of traffic. It found that in terms of traffic 

exchanged in 1953 with the United States, The Netherlands 

ranked fifth in its area and was ninth (out of more than 

120) in the world, while Portugal ranked 18th in its area 

2 ^/ 

and 39th in the world (RR. 7382). Upon this basis, the 

Fn. ^2 cont’d / normally found in the natural or economic 
monopoly. The Commission's examples — plant figures as to 
the United States-Liberia Radio Corporation, Globe Wireless 
Ltd., and Nackay —- demonstrate conclusively the propriety of 
its findings (RR. 7368, 7381-2). 

23 / The Commission noted that 24 countries which in 1953 had 
a smaller traffic volume than The Netherlands were served by 
two or more competing direct radiotelegraph carriers, and* 
that in the case of Portugal, seven countries with a lower 
traffic volume were served by two or more direct competing 
radiotelegraph carriers (RR. 7386-7). I 





Commission concluded that both countries are relatively 
important communication points from the aspects of traffic 
and revenues (RB, 7384). 

M/ 

To counter this, SCAC argues that its facilities are 
more than adequate to handle the entire industry's traffic 
with The Netherlands and Portugal. This argument, of course, 
is irrelevant to the question of whether competition is 
reasonably feasible. The Commission properly pointed out 
that to deny applications on' the mere existence of excess 
capacity would enable the present licensee to forestall any 
possible competition by providing itself with more capacity 
than necessary (BR. 7386). And in connection with this 
contention, the Commission noted that although RCAC in 1948 
had argued, on the basis of the five channels it then operated 
to The Netherlands, that its capacity was more than sufficient 
to handle the entire industry's traffic volume with that 
country, RCAC had since increased its circuits, primarily 
because of the new TEX sercice, to nine channels with two 


24 / RCAC refers to the fact that during the period that 
duplicative circuits have been operated with The Nether¬ 
lands and Portugal, the volume of regular message traffic 
has declined (App. Br. 34), The decline, however, has 
been a slight one (.5% in the case of The Netherlands, 
1.2% for Portugal —» RR. 7406) and may be attributable 
to the introduction or expansion of other services 
(leased channels, TEX on The Netherlands circuit) or the 
general world-wide decline (1.4% from 1950 to 1953 — 

RR. 6832). In any event, RCAC has not shown that the 
1953 volume to either Portugal or The Netherlands is not 
sufficient to support a second circuit. 



others in reserve. The fact was that, in the presence of 
Mackay's competition, RCAC had more than doubled its capacity 
and by 1953 had found customers tc make use of a greater 
proportion of its larger capacity than it had in 1947 with 
a smaller capacity (RR. 7385-*6). It is therefore apparent 
that no relevant public interest grounds exist on this score 
for denial of the Mackay applications. 

RCAC also argues that no new direct radiotelegraph 
competition to The Netherlands and Portugal is needed in view 
of the active and substantial competition in telegraph, tele¬ 
phone and airmail services to these points. But as the Com¬ 
mission pointed out, competition on direct circuits is of the 
utmost importance to the radiotelegraph carrier and it is 
this competition which has been ”aa important beneficial 
factor in the industry picture” (RR. 7386, 7370-1). It was 
further pointed out that in the case of Portugal, the cable 
carriers have not been able to provide effective competition 
to RCAC in the handling of traffic, particularly in the 
inbound direction, and that it was only with the advent of 
Mackay's direct circuit competition that there has been 
"effective competition” (RR. 7387). For these reasons, the 
Commission properly stressed competition between radio¬ 
telegraph carriers on direct circuits in reaching its ultimate 

25 / Indeed, the record shows that there is less excess capac¬ 
ity today than in 1948, since eight out of the nine channels 
were regularly used to provide service in 1^53 whereas in 
1947 only one out of the four channels was regularly used 
(RR. 7385-6). 
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26/ 

public interest determination. 

The Commission, in determining the feasibility of author-' 
izing the Mackay operations, then looked to the revenues to 
be derived in serving these points. It found, upon examina¬ 
tion of the 1953 revenues accruing to the United States tele¬ 
graph industry from such message traffic, that both points had 
sufficient revenueto make feasible a second direct radio- 
telegraph service (RK. 7382). 

RCAC has challenged the Commission’s conclusions in this 
respect, claiming that such competition has resulted in 
reduced revenues on these circuits, and will lead to rate 
increases and delay of expenditures for improved services 
(App. Br. 30-32). 

The Commission carefully considered this argument and 
particularly RCAC’s alleged loss of revenue to Mackay in 
1953 in the operation of its Netherlands and Portugal circuits. 
It found that it was not possible to measure with any degree 
of accuracy the effect of the opening of the Mackay circuits 
on the volume of outbound (United States to The Netherlands or 
Portugal) traffic handled by RCAC, because of the several other 


26 / As an incidental matter, it is pointed out that appellant's 
(reference to American Cable and Radio Corporation's plan for 
a new transatlantic cable has no record basis (RR. 5736-5742, 
7357-59); and that the Commission was both aware and took into 
account the fact that a new transatlantic cable was being 
laid by AT&T (RR. *7356, 7386). 

27/ As to the Portugal circuit, the Commission also pointed out 
that in 1951 it had found that a second direct radiotelegraph 
to El Salvador, a point providing less revenue than Portugal, 
was economically feasible (RR. 7882-3, 7396). 


outbound competitors (e,g,. Commercial Cable, Western Dniod) 

(HS. 7389-90). The Commission also pointed out that RCAC 

had introduced or greatly expanded its TEX and leased channel 

services to The Netherlands, and that it was therefore quite 

probable that some of RCAC's message traffic was now being 

28 / 

handled over such services (RR. 7390). 

While the expanded TEX and leased channel services also 
reduced the amount of RCAC*s inbound traffic, the Commission 
found that such traffic had been reduced by the opening of 
the Hackay circuits (RR. 7390). The Commission noted, however 
that the decrease in 1953 for inbound traffic revenues from 
The Netherlands and Portugal was about $55,000, and that this 
sum, when compared with RCAC’s total operating revenues, 
amounts to about cne-third of one percent (RR« 7392). The 
Commission further tcok into account the fact that when the 
other services (TEX, leased channel, etc.) are considered, 
there had been, even on the basis of RCAC*s allocation studies 
an increase in 1953 (as against 1950) in RCAC's total revenues 


^8/ RCAC argues that this finding of the Commission as to 
TEX service runs counter to the record and specifically, to 
the testimony cf its witnesses that TEX service does not 
absorb regular message traffic. But the Commission noted 
that a witness for Western Onion had testified that a 
cttstomer-to-cujstomer service provided by his company (which 
was relatively more expensive than TEX) had resulted in a loss 
of about 50% of the message file previously sent by the users 
of the service. The Commission, viewing this conflicting 
testimony, properly concluded that Western ^nion*s experience 
prpvJsSi£<i "a more realistic estimate of the effects of 
' customer-to-customer service on message volume** (RR. 7390). 
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froD the operation of the circuits at issue (SB* 7392, 

29 _/ 

7392^4). 

SCAC submitted allocation studies purporting to show 
that these circuits were now being operated by SCAC at a 
loss or on a marginal basisJ Contrary to RCAC*s assertion 
on p. 31 of its brief, the Commission did not accept any of 
the SCAC figures, including that pertaining to the alleged 
increased loss on the Portugal circuit* The basis of the 
SCAC studies had never been previously approved by the Commis¬ 
sion, and, for the reasons given in the Commission's decision 
(SB* 7394-5), were not apprbved in this decision* Since 
SCAC has not attacked those reasons, we will not burden this 
brief with a lengthy exposition of their validity* The Com¬ 
mission did note one aspect of the SCAC study: that the 
allocated net earnings for all services showed that ECAC's 
operations on these circuits were more profitable in 1953, 
<ifter two years of Hackay* s' direct competition, than in 1950 
before such competition (RR* 7393-4)* 


RCAC refers in its brief (App* Br* 31) to the fact that 
its inbound revenues will be further decreased when a certain 
Hackay contract with The Netherlands Administration goes into full 
effect* The Commission considered this further effect and 
found it relatively insignificant in the overall judgment 
process (RR* 7392)* 

30 / SCAC claims that the Commission erred in not dealing with 
the problems posed by the fact that Mackay intends to apply 
to the Commission for further duplicating circuits* Any 
consideration of this matter would be pure conjecture,particu¬ 
larly in view of the Commission's caveat that the instant deci¬ 
sion did not mean that it **would, in every future case; 
authorize duplicating direct international radiotelegraph 
circuits" (SR* 7401)* 
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As shown by the foregoing discussion, the Commission 

31 / 

fully and fairly found the facts on this point of contention. 
RCAC*s contention was that Mackay's direct circuit competition 
will result in rate increases and in delay in instituting 
improved services. The record showed that on an overall 
basis, rates had decreased in the face of increasing competi'* 
tion between Mackay and RCAC, and that since July 1950 (after 
the opening of the Mackay circuits at issue) there had been 
no rate increases in the radiotelegraph field. Similarly,the 
record revealed the noted extensive improvements in facilities 
and services over the entire competitive period and on these 
circuits during the critical three year period, 1951-1953. 

The Commission therefore' properly concluded that direct cir¬ 
cuit competition by Mackay to The Netherlands and Portugal 
was reasonably feasible and that adverse results of that 
competition on RCAC were either relatively insignificant in 
view of the overall RCAC picture or were in eny event ontr 
weighed by the public benefits to be derived from such 
competition (RR. 7400). 


31 / RCAC*s statement on p.31 of its bri^f tha^ the Commission 
recognized **That the operation of the ^Macka^/ circuits will 
cause an over-all loss of revenues to the United States tele¬ 
graph industry is misleading. The Commission stated that even 
if a certain contract between The Netherlands and Mackay were 
put into effect, there would be **nc appreciable loss to the 
industry**, since the possible loss to the industry would be about 
$12,500 or 2/100 of 1% of the total revenues of the industry 
in 1953 (RR. 7397). 

Alsc, RCAC*s apparent suggestion that the Commission avoid¬ 
ed dealing with the feasibility of Mackay's Portugal operation 
by treating The Netherlands and Portugal circuits as a unity 
(App. Br. 30-31), ignores the Commission's detailed and se^^arate 
consideration of the feasibility of the Portuguese operation 
(see RR. 7382-3, 7387, 7396). 

1 

i 
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We have, in this point I, set out a rather detailed 
factual discussion of what the Commission did, in order to 
refute BCAC's underlying argument that the Commission's decis 
ion is based upon some kind of disembodied and arbitrary 
expertise. As shown, the Commission fully determined what had 
occurred in the industry during the entire period of Mackay's 
increasing direct circuit competition to RCAC; and to obtain 
the facts as to the critical 1951»53 period in which Mackay 
actually operated the direct circuits iiere at issue, the Com¬ 
mission remanded the case to an examiner for further hearing. 
It was on the basis of all these facts that the Commission, 
calling on its experience in the field, drew inferences in 
reaching its ultimate conclusions. We submit that this was 
a proper use of expertise by the agency, that the inferences 
so drawn are clearly reasonable, and that RCAC has in no way 
sustained its burden of demonstrating their arbitrary nature. 
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The validity of the Commission's finding that 
the record was to be certified to it by the Ex¬ 


aminer for decision is not properly before the 


Court, and the action was. : 


in these circumstances. 


m 


roper 


In view of the importance of this case, the exter^sive 
previous proceedings, and the previous court rulings, the 
Commission, after it decided subsequent to the oral argu¬ 
ment on February 8, 1954 that further hearings would be 
required, determined that expedition in reaching a 
final conclusion was essential. It accordingly provided 
in the hearing order of March 3, 1954 that "since due and 
timely execution of the Commission's functions imperatively 
and unavoidably require it, the Hearing Examiner shall cer¬ 
tify the record to the Commission without preparing either 
a Recommended or initial Decision herein" (RR. 5074). And 


after the record was so certified, and the parties had 
filed their proposed findings of fact and conclusions, 
the Commission in its decision of June 22, 1955 (released 
June 30, 1955) unanimously determined, for reasons set 
forth in detail therein, that a final rather than an 
initial or intermediate decision should be issued (RR. 


7363-4). 


RCAC argues before this Court that the Commission, 

32/ In Mackay's petition suggesting appropriate action 
following the Supreme Court's remand (RR. 4896-4905) 
and RCAC's answer thereto (RR. 4924-4944), neither 
party suggested that any further hearing was necessary. 
Instead, both sought immediate decisions in their favor. 
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in omitting an initial decision and exceptions and oral 
argument thereon upon the basis of the aboye noted finding, 
abused its discretion and contravened Section 409(b) of 
the Communications Act of 1934, as amended, 47 U.S.C. 
409(b), and Section 8(a) of the Administrative Procedure 
Act, 5 U.S.C. 1007(a). We submit that BCAC is pre~ 
eluded on two jurisdictional grounds from raising this 
matter before this Court, and that in any event, there 
was no such abuse of discretion. 

A. Appellant is precluded from raising any issue 
on this appeal as to the absence of an initial 
decision . 

The issue here raised by appellant as to the legality 

of the Commission's procedure in eliminating any initial 

or intermediate decision is a complete afterthought on 

the part of appellant. It did not raise the issue 

before the Commission or in the Notice of Appeal to this 

Court. Indeed, the matter first occurred to appellant 

in late March 1956, about a month after the pre-hearing 

conference in this case. Appellant's attempt to raise 

this issue here for the first time must therefore founder 

on two separate jurisdictional counts — (1) the failure 

first to present the matter to the Commission as required 

33 / Section 409(b) provides for an initial decision, ex¬ 
ceptions thereto, and oral argument thereon, except 
"where the hearing officer becomes unavailable to the 
Commission or where the Commission finds upon the record 
that due and timely execution of its functions imper¬ 
atively and unavoidably require that the record be cer¬ 
tified to the Commission for initial or final decision." 
Section 8(a) of the Administrative Procedure Act contains 
substantially the same requirement as to the initial 
decision and exceptions thereto. 
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by Section 405 of the Act, and (2) the failure to raise 
the question in its Notice of Appeal, as required by 
Section 402(c)* 

Turning to the first ground, BCAC did not object to 

»>■ 

^ ! the Commission’s Order of March 3, 1954 setting up the 

i accelerated procedure and expressly providing for the 


*»■ 
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Examiner to certify the record to the Commission without 

preparing a recommended or initial decision (RR. 5074); 

it did not suggest that an initial decision was required* 

Indeed, RCAC's first pertinent procedural move occurred 

on June 3, 10547" 13 months after the close of the record 

and a year after the filing of proposed findings and 

conclusions; that move did not question the legality 

H/ 

of the March 3rd Order* 

After the issuance of the Commission's Decision 

on Remand, RCAC petitioned the Commission, pursuant to 
___ 

34/ Dn June 3, RCAC filed a petition requesting that 

oral argument be held before the Commission reached its 
decision on the certified record; in support, it cited 
the importance of the case, the additional data that had 
been adduced, and the fact that the Chairman had not 
participated in the earlier phases of the proceeding 
(RR. 7323, 7317A-Cj. The petition was thus not directed 
in any way to the legality of the Commission's earlier 
finding in the March 3rd Order; it made no reference to 
Section 409(b) of the Communications Act, Section 8(a) 
of the Administrative Procedure Act, or any of the Com¬ 
mission's Rules* The necessity for an initial decision 
by either the Examiner or the Commission was not argued* 

The petition was denied by the Commission, primarily 
because of the lack of any explanation by RCAC for the lapse 
of^j^ine*/' which had occurred before the request for oral 
argument (RR* 7325-6)* I 
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Section 405, to reconsider that decision, grant an oral 
argument, and deny the Mackay applications (RR. 7419, 7420, 
7449, It stated that a ^special reason" existed for such 
rehearing and argument, which’ was a matter for Commission 
discretion under Section 405, namely, the omission of an 
initial decision and oral argument on exceptions thereto 
(RR. 7420; see also RR. 7491). But again RCAC made no 
claim of illegality as to the accelerated procedure which 
had resulted in elimination of any initial decision. 
Instead, it merely argued that in view of the acceler¬ 
ated procedure the Commission should reconsider its de¬ 
cision by granting oral argument and thereafter revise 
the decision to deny the Mackay applications (RR. 7419-20, 
7449). Thus, its petition was, if anything, a recognition 
of the essential validity of the Commission's procedure 
here attacked. For the relief sought by RCAC would be 
foreclosed by the impropriety now claimed by that party. 

If the Commission's March 3rd procedure was illegal 
because there were no special circumstances warranting 
adoption of the accelerated procedure specified by Sec¬ 
tions 409(b) of the Communications Act and 8(a) of the 
Administrative Procedure Act, the sole remedy, as RCAC 
recognizes in its brief, would be a remand to the Ex¬ 
aminer for the purpose of obtaining an initial decision. 

It follows, therefore, that RCAC, having failed to 
raise the point before the Commission, cannot raise it 
for the first time before this Court. Democrat Printing 
Co* V. Federal Communications Commission . 91 U.S. App. 





D.C. 72, 78, 202 F. 2d 298, 303-4; Kenny v. United 


States . 103 F. Supp, 971, 978. Any doubt as to this 
matter is set at rest by the express language of Sec¬ 
tion 405 of the Communications Act which provides that 
”The filing of a petition for rehearing shall not be 
a condition precedent to judicial review . • except 
where the party seeking such review , . . relies on 
questions of fact or law upon which the Commission has 
been afforded no opportunity to pass.** 

Turning to the second procedural defect. Section 
402(c) of the Communications Act, 47 U.S.C. 402(c), 
provides that an appeal under Section 402(b) shall be 
taken by filing a notice of appeal within thirty days 
and that such notice shall contain **a concise statement 
of the reasons on which the appellant intends to rely, 
separately stated and numbered". BCAC*s **Statement of 
Reasons for Appeal" contains no point or reason encom¬ 
passing the question of the propriety of eliminating 

15 / 

the initial decision. It follows, therefore, under 

35 / In its Motion for declaratory ruling, or in the 
alternative, for leave to amend the Notice of Appeal 
(which was denied by the Court in its Order of Hay 7, 
1956), RCAC cited Reasons (c), (d), and (j) of **State- 
ment of Reasons for Appeal" as including and raising 
the subject issue. But (c) and (j) are obviously di¬ 
rected to other matters, and (d) — that the decision 
is "arbitrary, capricious, and not supported by law** 

— is, we submit, the classic example of generality 
signifying nothing whatever. No matter how jtortured 
or strained, these reasons cannot be converted into 
the point now relied upon by appellant — that the de¬ 
cision **is contrary to law in that ^^ppellan^ was 
denied the opportunity of the full and fair hearing 
(Footnote continued on following page) 1 
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Section 409(c) and the cases of this Court interpreting 
that provision, that on this ground also, the issue is 
not properly before the Court, See Stuart v. Federal 
Communications Commission , 70 App, D,C, 265, 267, 105 
F. 2d 788, 790; Colorado Radio Corp . v. Federal Com ¬ 
munications Commission . 73 App, D,C, 225, 229, 118 F. 

2d 24, 28 (concurring opinion of Judge Edgerton); cf, 
Jesionowski v, Boston & Mai ne ^R., 329 U.S. 452, 

367 

458-9, 

35/ (Footnote continued from preceding page) 
to which it is entitled under Section 409(b) of the 
CoDtmunications Act, Section 8 of the Administrative 
Procedure Act and the Commission's own regulations**, 
(Statement of Points, App, Br, 10), As shown by this 
language and that of its question, appellant knew full 
well how to actually present this factor of elimination 
of the initial decision as a reason for the appeal, had 
it really intended to do so at the time of its Notice 
of Appeal. 

36 / Appellant, as in its motion for declaratory ruling, 
may rely upon Florida Broadcasting Co . v. Federal Com ¬ 
munications Commission . 71 App, D.C, 231, 109 F. 2d 668. 
But the Court there pointed out that the statement of 
reasons in dispute had fully advised all concerned as 
to the question which had to be decided upon appeal, 
and that there was no necessity to go further and set 
out findings of fact or record evidence. The Court 
expressly referred to the Stuart case in which **mere 
generalizations** were set out in the statement of reasons 
''which failed to present any substantial issue upon 
which the decision of the Commission could be chal¬ 
lenged, or its propriety determined." (71 U.S. App. 

D.C. at 232, 109 F, 2d at 669), 


I 

i 
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B. The Commission properly dispensed wit h an 
initial decision _un^er the .circumstance^ of 
the case . 

We believe the foregoing procedural defects are 
dispositive of this issue. However, we have, in order 
to present a complete picture, also treated the merits 
of the question in the succeeding discussion. 

The question on the merits is whether the Commission 
abused its discretion in finding that the accelerated 
procedure of the March 3rd Order was imperatively and 
unavoidably required. Appellant argues that there was 
such an abuse because (1) there was a real need for 
an initial decision in view of the '*novel and far- 
reaching implications** of the proceeding; (2) after 
the record had been certified to it, the Commission 
itself waited for a whole year before rendering its 
Decision on Remand; and (3) there was no need for 
expedited action since Mackay throughout the entire 
proceeding was operating the circuits in question 
(App. Br. 40-1). None of these arguments, we submit, 
has merit. 

Appellant’s first argument, in its recognition of 
the importance of the case, undermines its position on 
this point. For the Commission decided upon the noted 
accelerated procedure largely because of **the importance 
of resolving the matters at issue as quickly as pos- 

I 

sible** (RR. 7364). This is the lead case in the field 
of international radiotelegraph regulation: I While it 
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does not, of course, determine the outcome of subsequent 
cases (RR, 7401), it does, particularly after judicial re¬ 
view, establish the broad outline of future Commission 
regulation with respect to applications for duplicate 
circuits. Its far-reaching significance had been rec¬ 
ognized not only by RCAC but also by the Supreme Court, 
which stated that certiorari had been granted since the 
case '^presents an issue of primary importance in author¬ 
ization, under the Communications Act of 1934, of inter¬ 
national radiotelegraph circuits**. Federal Communications 
Commission v. RCA Communications, Inc .. 346 U.S. at 89. 

Yet after seven years the proceedings had not been 
terminated nor had the important policy issues been 
definitively resolved. We submit that in these circum¬ 
stances the Commission’s Judgment that this considera¬ 
tion imperatively required the accelerated procedure 
was not the arbitrary, unreasonable act claimed by RCAC. 
The soundness of this Judgment is reinforced by the fact 
that the Commission took into account other aspects of the 
matter, in determining the feasibility of utilizing the 
accelerated procedure. Thus, the Commission found that 
in view of *'the extensive pleadings and arguments which 
furnish us with a detailed analysis of all phases of the 
issues involved** (particularly the parties’ proposed 
findings and conclusions) and the opportunity under 
Section 405 for the submission of petitions for rehearing 


-49- 


(RR. 7364). the accelerated procedure could appropriately 

_3J/ 

be determined upon. 

The fact that the Commission itself after receipt 
of the certified record required "a whole year before 
rendering its Decision on Remand"^ (App. Br. 41) does not 
inTalidate the Commission's determination, as part of 
such decision, that the public interest in reaching a 
decision in this important matter at the earliest pos¬ 
sible time^ made it advisable for it to issue a final 
rather than an initial or intermediate decision. The 


burden of showing that this determination (to which none 
of the Commissioners dissented) was arbitrary rests, of 


37/ On this question of appropriateness, the following 
statement on Section 8(a) of the Administrative Pro¬ 
cedure Act in the House Committee Report on the bill 
is pertinent (H. Rep. 1980, 79th Cong,, 2nd Sess., 
p. 39): 


”The alternative intermediate procedure which 
an agency may adopt in rule making or determin¬ 
ing applications for initial licenses is broad¬ 
ly drawn. But even in those cases, if issues of 
fact are sharply controverted or the case or 
class of cases tends to become accusatory in 
nature, sound practice would require the agency 
to adopt the intermediate recommended decision 
procedure. *• 


The instant case falls well within the "broadly drayn” 
alternative procedure. The case is clearly not "acusatory 
in form" and while there are, of course, some factual issues 
between the parties, the issues of fact are not sharply con¬ 
troverted or involved with demeanor or credibility of wit¬ 
nesses. The essential question is rather the correctness 
of the Commission’s inferences and judgments from estab¬ 
lished facts (such as improvements, rate reductions). As 
stated in an analogous situation in Colorado Interstate 
Gas Co . V. Federal Power Commission . 209 F. 2d 717, 723, 

"The Commission was as competent to pass on these questions 
without the examiner's intermediate report as with it 
because these questions were plainly within the Commis¬ 
sion's expert competency." 
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course, on the appellant and cannot be met solely by show¬ 
ing that considerable time elapsed between the certifica¬ 
tion of the record and the Commission decision. The period 
needed for Commission's 4-3 decision in this extremely 
close case was dictated by the complexity and importance 
of the issues and the difficult judgment which some of the 
Commissioners may well have felt faced them; the length of 
the period could not, of coarse, have been predicted at 
the outset of the further hearing. But whatever that 
decisional period was, the validity of the Commission's 
finding of a need to expedite' action on all phases of the 
case, including the initial ones, remained the same. 
Finally, appellant's argument based on the fact that 
Hackay is presently operating on the circuits at issue 
is irrelevant to the crucial consideration — the need 
for speedy resolution of the important issues involved 
in this lead case. 

Appellant places great reliance on dictum in Channel 
16 of Rhode Island. Inc , v. Federal Communications Commis ¬ 
sion ,_D.S. App. D.C._, 229 F. 2d 520. But the Con^t 

there held that the Commission action was void because 

I 

it had not made the finding "upon the record that due 
and timely execution of its function imperatively and 
unavoidably require that the record be certified to the 
Commission for initial or final decision". In the in¬ 
stant case, the finding was made and as shown, fell well 
within the sound discretion of the Commission. See 
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Col grad e leterstate G as Co . v. Fe dera l Power Com miss ion . 209 

38/ 

F. 2<i 717 doth Cir.). 

CONCLUSION 

•w«» g- .‘.-m^m 

For the foregoing reasons, the decision of the Federal 

Communications Commission should be affirmed. 

Respectfully submitted, 

Warren E. Baker 
General Counsel 

Richard A. Solomon 
Assistant General Counsel 

Daniel R. Ohlbaum 
Counsel 

Henry Geller 
Counsel 

May, 1956 Federal Communications Commission 


3,87~HCAC also refers to various sections of the Commission’s Rules 
which it alleges preclude the eliminat^cii of an initial decision 
except by consent of the parties (App. Br.38~9). Sections 1.852 
and 1.857, 1 Pike 6^ Fischer, RR 51:425,428a, are clearly irrele¬ 
vant; the former relates to a consent procedure which is merely 
one alternative to the normal procedure, the latter to the pro¬ 
cedure to be followed in normal cases. Section 1.851 of the 
Rules, 1 Pike & Fischer, RR 51:424-5, does talk in "terms of the 
Commission directing the record to be certified to it for 
''initial decision**. In this case, however, the Commission order 
of March 3, 1954, did not purport to order certification under 
this rule so that the Commission might issue an initial decision, 
but merely provided for certification without the preparation by 
the Examiner of an initial or recommended decision. It left the 
question of whether the Commission would issue an initial or 
final decision for later determination by the Commission (RR. 
7363-4), a determination clearly within its reasonable discretion 
in an initial licensing case like the instant one under Section 
409(b) of the Communications Act and Sectiojn 8(a) of the Adminis¬ 
trative Procedure Act. And even if RCAC werje correct in its 
interpretation, it has shown no reversible jerror as a result of 
any such failure to abide by the proceduralj rules. See W.L.R.B . 

V. Monsanto Chemical Co.. 205 F. 2d 763 (8t!h Cir.). 
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The briefs of the Commission and Mackay further high¬ 
light the basic errors committed by the Commission in its 
Decision on Remand: 

1. The Commission and Mackay have misinter¬ 
preted the Supreme Courtis mandate in so far as it 
establishes a rule of decision for the Decision on 
Remand. 

2. The Commission and Mackay have avoided deal¬ 
ing with the agreed first question presented by this 
appeal. That question is whether the Commission 
in concluding that duplicative circuits in this case 
would be in the public interest erred in relying solely 
on its asserted ^‘experience” in stating that competi¬ 
tion may reasonably be anticipated to have a beneficial 
effect in the international communications industry, 
without making findings based on facts of record. 

3. The Commission and Mackay fail to point to any 
evidence, much less substantial evidence, in the record 
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tliat duplication of facilities may reasonably be expected 
to have a beneficial effect on the international com¬ 
munications industry or on the circuits involved in this 
case, resting instead on speculation and surmise with¬ 
out discussing the requirements of Universal Camera 
Carp. V. NLRB, 340 IT. S. 474 (1951). 

4. The Commission and Mackay fail to recogmze 
that the lack of an initial decision and oral argument 
was expressly raised by RCAC before the Co mmi ssion. 


POINT 1. 

The Commission’s and Mackay’s erroneous inter¬ 
pretation of the decision of the Supreme Court. 

Examination of the briefs of the Commission (Appellee’s 
Brief, pp. 11-17) and Mackay (Intervener’s Brief, pp. 5-9) 
demonstrates the basic error of both in analyzing the 
opinion of the Supreme Court. 

Mackay and the Commission, although disclaiming such 
a purpose, both read the decision of the Supreme Court as 
permitting the Commission to substitute an asserted but 
unspecified ‘‘experience” for the Commission’s discredited 
evaluation of “national policy”. 

BCAC contends that where “experience” with the oper¬ 
ation of duplicative circuits is substituted for an evaluation 
of “national policy” the nature of that experience as it 
relates to such competition must be set forth in the record. 
Further, a rational relationship between competition, as 
represented by duplicative circuits, and the resulting 
alleged expectation of improved service to the public must 
be demonstrated.* The Supreme Court imposed upon the 
Commission this obligation by requiring the consideration 

• RCAC has not interpreted the decision of the Supreme Court 
to require a finding by the Commission that “tangible benefits^* 
would result from competition. The Supreme Court expressly 
disaffirmed any such requirement. 346 U. S. at 96-7. 
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of facts of record on the effect of competition in light of 
experience. 

In imposing this requirement, the Supreme Court did 
not intend that the Commission merely state that it had 
experience on the effect of competition, review the develop¬ 
ment of the international communications industry and use 
its asserted “experience’’ to find that competition had had 
some unrevealed effect upon the development of the indus¬ 
try. 

The Supreme Court intended that the Commission in 
evaluating facts of record rely on its experience or expertise 
only if it first spread on the record the nature of that 
experience in factual situations similar to the one before 
it for decision. 


POINT II. 

The Commission has failed to deal with the stipu¬ 
lated first issue raised in this appeal. 

The Agreed Issue. 

Examination of the “Statement of the Question Pre¬ 
sented” reveals the first issue raised by this appeal to be 
whether the Commission, without making findings based 
on facts of record, erred in relying solely on its asserted 
“experience” in the international communications industry 
in concluding that duplicative circuits to The Netherlands 
and Portugal would be in the public interest. This state¬ 
ment of the question presented was agreed upon by both the 
Commission and Mackay (See Statement of Question Pre¬ 
sented, Appellee’s and Intervener’s Briefs). 

Neither the brief of the Commission nor that of Mackay 
deals with this issue. Both the Commission and Mackay 
admit, however, that the Commission’s findings and con¬ 
clusions rely, without more, on an asserted “experience” 
on the effect of competition (Appellee’s Brief, pp. 8-9, 14, 
15; Intervenor’s Brief, pp. 9,12). 
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The authorities are clear that where an administrative 
agency seeks to rely on its experience as a basis for decision 
in a case of j&rst impression and one involving competition 
in a regulated industry, such as the international telegraph 
industry^ the nature of that ‘‘experience” and its relation 
to the issue in the particular matter before the agency must 
be spread on the record (Appellant’s Brief, pp. 12-15, 
17-20).* 

The Supreme Court in remanding this matter to the 
Commission did not expressly or impliedly change this 
rule. In fact, in remanding this matter, the Supreme Court 
expressly rejected a finding by the Commission in its orig¬ 
inal decision on the beneficial ejffects of competition in the 
international telegraph industry which could only have 
rested on some unidentified “experience” without more. 
346 U. S. at 94, n. 6. 

The Commission’s “Experience”. 

The reported decisions of the Commission involving 
duplicative circuits are set forth at p. 24 of the Brief of 
the Appellant. 

In each of these cases an application for duplicative 
circuits was denied. Examination of the facts in these 
cases reveals them to be directly in point here. They 
demonstrate the Commission’s evaluation of its own experi¬ 
ence. Nowhere has the Commission in the Decision on 
Remand articulated a reappraisal or reevaluation of its 
experience. 

Neither the Commission nor Mackay has made any 
attempt in their briefs, nor has the Commission attempted 
in the Decision on Remand, to distinguish these cases. 

Vague references are made to the manner in which these 
cases were distinguished in the Commission’s brief in the 
Supreme Court in this matter (Appellee’s Brief, p. 26, n. 
17; Brief of Intervenor, p. 13). Examination of that brief 
reveals,' however, that but a few of these cases were dis- 

• Indicative of the controlling nature of these authorities is the 
failure on the part of both the Commission and Mackay to attempt 
to distinguish them. (See Appellee’s Brief, p. 11.) 
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cussed and then only in terms of the so-called ‘‘national 
policy^* which the Supreme Court found to be an inadequate 
basis for decision (Brief of Federal Communications Com¬ 
mission in the Supreme Court, pp. 47-53, 346 U. S. 86). 
The Supreme Court has neither considered nor rejected 
these earlier decisions of the Commission, which cover the 
period from 1938 to 1949, as indicative of the Commission's 
experience with the operation of duplicative circuits. 

Mackay, the Intervenor, takes a different tack, and rely¬ 
ing on the Decision on Remand (DR 22-88), recites the num¬ 
ber of instances in which duplicative circuits have been 
granted since 1938. No attempt is made in the Decision on 
Remand nor does Mackay attempt to examine the circum¬ 
stances under which such duplicative circuits were granted 
(Intervenor’s Brief, p. 12). In none of these cases was a 
hearing held by the Commission. There is some discussion 
in the Decision on Remand, however, of the fact that con¬ 
sideration of the applications was controlled by the require¬ 
ments of the war effort (DR 23). The factual elements 
considered relevant in this proceeding by the Commission 
are not discussed. 

The duplicative circuits granted by the Commission in 
the past are not, when viewed in terms of the total number 
of radiotelegraph circuits now being operated, numerous. 
It would not have been an onerous task for the Commission 
to comply with the Supreme Court’s mandate and to set 
forth on the record in this case the nature of its experience 
with the duplicative circuits operated by radiotelegraph 
carriers.* This Court has recognized that the facts with 
respect to the operation of these circuits are readily avail¬ 
able to the Commission. See UCA Communications, Inc. v. 
Federal Communications Commission, 91 App. D. C. 289, 
201 F. 2d 694, 701 (1952); United Air Lines, Inc. v. CAB, 
81 App. D. C. 89,155 F. 2d 169,174 (1946). 

Instead the Commission has discussed the industry as a 
whole. It has also reviewed the operation of the two circuits 

•Neither the Commission nor Mackay questions the proposi¬ 
tion that the burden of proof in this matter rests with the Inter- 
venor-Appellant. (App^ant’s Brief, p. 25.) 
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here under consideration as a wnit for approximately 2% 
years. Without attempting to identify its ‘‘experience’’, 
the Commission has then found both of these duplicative 
circuits to be in the pubHc interest. 

The majority of the Commission has attempted to use 
the word “experience” as a tool to accomplish the dual 
purpose of concealing what it is trying to add to the evi¬ 
dence of record as well as burying the Commission’s lack 
of analysis at various points. Although the majority has 
not explicitly confessed to doing this, their abuse of the 
word “experience” will appear from a reading of the Deci¬ 
sion on Eemand. One example of this may be seen at the 
very threshold of the Commission’s discussion of the merits 
in paragraph 27, where the Commission says: 

' **Our experience in the field of international com¬ 
munications, which is substantiated by the data on 
record, indicates that the ability of a carrier to pro¬ 
vide direct communications service is an important 
factor in soliciting for and securing customer patron¬ 
age; . . . Accordingly, we are persuaded that com¬ 
petition by direct circuits is probably the most 
important factor in the general radiotelegraph com¬ 
petitive picture” (DE 27). (Emphasis added.) 

This bare statement was outlawed by the Supreme Court 
in its prior decision. 346 U. S. 94 n. 6. It is clear that the 
Commission majority is now attempting to do, under the 
guise of “experience”, that which the Supreme Court has 
ruled it could not do. 

The Commission’s reliance in its brief on “experience” 
as a basis of decision is highlighted by its failure to consider 
or deny the repetition in the Decision on Remand of the 
original findings which this Court found inadequate to 
support a conclusion that duplicative circuits were in the 
public interest. RCA Communications, Inc. v. Federal 
Communications Commission, 91 App. D. C. 289, 201 P. 
2d 694, 696 (1952); (See Appellant’s Brief pp. 26-27). 

These findings considered in conjunction with the Com¬ 
mission’s reliance on a nonexistent “experience” demon¬ 
strate that the Commission’s conclusions are without the 
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support of adequate findings and tliat to the extent that 
such findings are based on “experience” they are without 
the support of evidence in the record. 

The Decision on Eemand and the brief of the Commis¬ 
sion reject the argument that it is difficult to envision an 
application for a duplicative circuit which would be denied 
on the basis of the decision of the Commission in this 
matter (DR 101; Appellee’s Brief, p. 38 n. 30). Nonethe¬ 
less examination of the Decision on Remand makes it diffi¬ 
cult to envision a situation where an application for a dupli¬ 
cative circuit would be denied on the basis of the Commis¬ 
sion’s self-generated but undisclosed “experience”. 

The Commission, in this connection, declined to consider 
the fact that Mackay intends to apply for further duplicat¬ 
ing circuits, on the ground that such consideration would 
he pure conjecture (Appellee’s Brief, p. 38 n. 30). Neither 
the Commission nor Mackay deny this will result in further 
decreases in the total revenues of the international com¬ 
munications industry (See DR 94 n. 3). The Commission in 
the Decision on Remand has erred in failing to recognize 
the requirement that an administrative agency consider the 
future activities of an applicant where those activities are 
related to the consideration of a particular application 
before the agency for decision. City of Pittsburgh, et al, v. 
Federal Power Commission, No. 12,895 (D. C. Cir., March 
8, 1956). 

It is submitted that before the Commission can be per¬ 
mitted to rely on its asserted “experience” on the effect 
of competition and so find competition to be reasonably 
feasible, that same experience must be spread on the record 
for judicial scrutiny and for examination by any party to 
the proceeding before the Commission. 
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POINT III. 

Absence of ground for reasonable expectation of 
beneficial effect. 

The absence of any ground to reasonably expect bene¬ 
ficial effects to flow from duplication on the two circuits 
here involved appears from the face of the majority Deci¬ 
sion on Remand and the answering briefs. It is apparent 
that there is no evidence in the record, much less substantial 
evidence, to provide rational support of the majority’s 
finding. The lack of any such evidence and the failure to 
cope with unfavorable facts has impelled the Commission 
majority to write a decision which is infected with other 
fatal defects. A reading of the Decision on Remand shows 
that: 

1. The majority decision is based upon unwar¬ 
ranted assumptions which are non-rational in nature 
and without support in the record; 

2. The analysis of the majority is vague, rationally 
defective and fails to lay bare the mind of the Com¬ 
mission ; 

3. The majority decision is tantamount to abdica¬ 
tion of the Commission’s responsibility in dealing with 
applications for duplicative circuits as was the prior 
sterile majority decision of the Commission; 

4. The majority are motivated by a desire to pile 
competition upon competition in a regulated industry 
instead of seeking to comply with the statutory require¬ 
ments and the Supreme Court decision. 

These are the very points made in the strong statements 
of the three dissenting Commissioners. The cleavage in the 
Commission is not by any means limited merely to differ¬ 
ences as to the wisdom or the advisability of the majority’s 
action. For example, the lack of any rational support in 
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the record for the majority finding moved Commissioner 
Webster to state in his dissent: 

^‘Therefore, I am greatly troubled by the 
majority's decision to grant Mackay’s applications, 
not only because I disagree so emphatically with the 
conclusion which it has reached, hut also because I 
am, unable to obtain a clear understanding of the 
reasoning upon which the conclusion is based, as I 
find it vague as well as factually unsupported” (RE 
7409). (Emphasis added.) 

Regardless of whether, as the dissenters say, the base¬ 
less decision of the majority may court ‘^national disaster,^’ 
no agency can be permitted to slide by fundamental require¬ 
ments of administrative adjudication in this fashion. 

The Absence of Substantial Evidence. 

In this case, the Supreme Court has clearly set forth 
the bare minimum requirement that there be 

‘‘... ground for reasonable expectation that competi¬ 
tion may have some beneficial effect. Merely to 
assume that competition is bound to be of advantage, 
in an industry so regulated and so largely closed as 
is this one, is not enough.^’ 346 U. S. at 97. 

As a result, it is now beyond contradiction that the 
Supreme Court has outlawed such **assumption’’ as a non- 
rational basis for a decision otherwise unsupported by facts 
of record. 

In short, the decision must rest on evidence, and that 
evidence must be in the record. The Chicago Junction Case, 
264 U. S. 258,263 (1924); Atlantic Coast Line R.R, v. Inter¬ 
state Commerce Commission, 194 Fed. 449, 457 (Commerce 
Ct. 1911). Even if the agency were relying upon official 
notice, which is not possible here because of the nature of 
the facts in dispute, the parties should be apprised of this 
and given an opportunity to show the contrary. Section 
7(d), Administrative Procedure Act, 5 U. S. C. §1006(d) 
(1952). 
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The briefs of the Commission and Mackay cast as little 
light as does the majority decision of the Commission on 
the question of what good effects, bad effects or lack of effect 
dnplicative circuits can be expected to have in this regulated 
industry. The net impact of the majority Decision on 
Eemand,' and the two briefs in support, is that the Com¬ 
mission should be allowed to license what it thinks ought to 
be done, without regard to statutory requirements or the 
Supreme Court opinion. 

One illustration of this is the manner in which the Com¬ 
mission attempts in its brief to brush off the damaging 
twin facts that the very public benefits pointed to by the 
Commission 

(1) are strangely lacking in important instances 
even though there was “the presence of’^ duplication, 
while 

(2) these benefits have occurred in other instances 
although duplication was absent (Appellee ^s Brief, 

pp. 21-22). 

The Commission's brief merely states that the “evidence 
superficially indicating a negative or neutral impact’’ of 
direct competition “way result” from some special cir¬ 
cumstance or from indirect or potential competition, etc. 

This is enough to show that the burden of proof has 
been squarely placed upon ECAC’s shoulders as the 
opponent of the grant of duplicative circuits to The Nether¬ 
lands and Portugal. This is symptomatic of the spirit of 
the whole Decision on Eemand.* The majority in reaching 
a predetermined conclusion avoids any real consideration 
of unfavorable facts of record. 

The Commission and Mackay seek to have the majority 
decision upheld because there is a paucity of evidence avail¬ 
able as to the future events in question. However, we sub¬ 
mit that the less the evidence available, all the more is the 
reason for the Commission to give the fullest consideration 

• See also, e.g. DB. 39 n. 1 (Appellant’s Brief, p. 16). 
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to all pertinent data. Therefore, all the worse is the fail¬ 
ure of the majority to give any real consideration to the 
evidence unfavorable to their conclusions or to require 
Mackay to introduce data as to “the absence of^’ duplica¬ 
tive circuits. 

Among the crucial points avoided by the Commission 
and Mackay in their briefs is that of the Commission’s 
original findings which militate against duplication (Appel¬ 
lant’s Brief, pp. 26-33). 

For example, originally the Commission found that 
duplication by Mackay would not result in lower rates or 
better service (R. 605-606). 

Now suddenly we have general industry-wide findings 
(apparently derived from newly discovered “experience”) 
that competition has long been a factor in reducing rates 
and improving service. The prior findings are now ignored. 
Wisely perhaps, no attempt has been made to explain this 
inconsistency or to state how it is that the Commission 
suddenly remembered or acquired its “experience” between 
the date of its original decision and the Decision on 
Remand. 

It is submitted that the majority of the Commission 
cannot be permitted merely to wish away or avert its eyes 
from its own prior findings, especially when it now would 
assure us that its most recent findings were always so, i.e., 
were embodied in its past “experience”. Even if the Com¬ 
mission were permitted so to contradict its findings, it 
cannot be done without a full explanation. Here no 
explanation at all is given or even attempted. This is 
surely not the way for the majority to “at least warrant, 
as it were, that competition would serve some beneficial 
purpose such as maintaining good service and improving 
it” (346 U. S. at 97). 

It is not necessary to labor the obvious invitation to 
arbitrary administration which is implicit in the majority 
Decision on Remand. The failure of either the Commission 
or Mackay even to discuss or cite Universal Camera Corp. 
V. NLRB, 340 U. S. 474 (1951) is sufficient to make the point. 
The reason is clear. In order to succeed in this case, the 
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proponents of the majority decision must ignore Umversal 
Camera or seek a special dispensation from it. The majority 
decision does both. 

Similarly, one looks in vain for any attempt to justify 
Paragraph 39 of the Decision on Remand. As noted at 
pages 15-16 of Appellant’s brief, this is a most vital part of 
the decision, the weaknesses of which undermines the entire 
majority decision. 

Nor does the Commission or Mackay even seek to deny 
the point that the burden of proof has been placed upon 
RCAC (Appellant’s Brief, pp. 16, 25). 

It is submitted that when all the verbiage has been 
stripped away, the Commission majority has based its find¬ 
ings and conclusion upon “the presence of” competition in 
the industry generally, without any facts of record or 
analysis by the majority to explain away the only evidence 
of record, and that unfavorable to the majority’s con¬ 
clusion.* ** 

Cases Cited by the Commission. 

The Commission argues that the Decision on Remand 
must of necessity “be largely a matter of expert surmise” 
or “an educated guess” based on inferences from available 
factual information in the light of agency experience 
(Appellee’s Brief, p. 15). 

This is the key proposition for which our opponents 
contend. It is of interest to note that this statement would 
not require the Commission to keep within the bounds of the 
record. 

The Commission cites several cases in support of this 
proposition*• (Appellee’s Brief, p. 15). There is no attempt 
by the Commission, however, to indicate the important 
qualifications contained in these same cases. 

All parties to this appeal recognize that the Commission 
is engaged in prediction as to the future (Appellant’s Brief, 

• The authority relied on by the Commission for its power to so 
proceed is a per curiam decision of this Court which does not even 
allude to the proposition for which it is cited. (Appellee’s Brief, 
p. 28 n. 19.) 

** Mackay’s brief cites no cases on this point. 
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p. 20). The Commission and Mackay contend for a mle 
which would allow the agency to be completely untrammeled 
in its forecast. 

None of the cases cited by the Commission mention or 
give judicial blessing to ‘ ‘ surmise ^ ^ In fact, the very cases 
cited by the Commission clearly require that predictioi^ 
have rational support in the facts of record. For example: 

. governmental permissions for the future can¬ 
not be fashioned from pure phantasy, speculation 
devoid of factual premise. Public convenience and 
necessity in the sense of these statutes has a hard 
core of factual possibility. . . . The function of the 
agencies... [is] to exercise a rational judgment upon 
that data. . . .^’ American Airlines, Inc, v. CAB, 
89 App. D. C. 365,192 F. 2d 417,421 (1951). (Empha¬ 
sis added.) 

‘‘Any forecast of the result of a new venture con¬ 
tains a core of certainty and a margin of conjecture. 
If the venture is closely similar to established opera¬ 
tions, the core is larger and the margin smaller.” 
United Air Lines, Inc. v. CAB, 81 App. D. C. 89,155 
F. 2d 169,174 (1946). (Emphasis added.) 

These statements of the applicable law can by no stretch 
of the imagination be said to establish any principle that 
the Commission's decision may be “largely a matter of 
expert surmise 

The Exercise in Semantics. 

The major part of the Commission's brief is devoted to 
a restatement of the Decision on Eemand. 

Running throughout the majority’s recital of data in 
the Decision on Remand is a continuing exercise in seman¬ 
tics and of conclusions assumed by the device of mere defi¬ 
nition. These are the substitutes for facts of record with 
which the majority has constructed its edifice. 

We have already discussed their marriage of the word 
“experience” with the phrase “in the presence of” as a 
substitute for evidence (Appellant’s Brief, 14-27; and 
Point n, supra). Moreover, illustrations of conclusions 
assumed by definition are not wanting. 



14 


At the outset, as ‘^Backgroimd^^ the majority baldly 
state for the first time that they are not primarily con¬ 
cerned with the effects of competition from other interna¬ 
tional communications carriers (DR 19). This helps to set 
the stage for attributing all benefits to radiotelegraph 
duplication. 

After using the characterization of the ‘‘Growing 
Importance of Radio the majority state that the inter¬ 
national radiotelegraph industry is not a “natural or eco¬ 
nomic monopoly’’ (DR 21). Next they proceed to “Com¬ 
petition Between Duplicate Direct Circuits”, and recite 
summary figures as to the present extent of duplication 
without any attempt at discussion (DR 22-25). The ulti¬ 
mate connotations they would impart to the reader are 
obvious: after all, there is really no reason not to authorize 
duplication, abdication of the agency’s responsibility is not 
terribly serious here and this takes the curse off the 
Supreme Court’s point that this is a regulated industry. 

Then comes “Importance of Direct Circuits in the Gen¬ 
eral Competitive Picture” and the semantic pace quickens 
(DR 27-28). Having assumed that they should concentrate 
on duplicative circuits and having called radio “impor¬ 
tant”, the majority then make the flat statement that dupli¬ 
cative circuits are probably “the most important factor” 
in the general radiotelegraph competitive picture (DR 27). 
We have. already noted that this question-begging pro¬ 
nouncement is explicitly based on facts dehors the record 
{supra, p. 6). 

Semantically speaking, the next and final step is an easy 
one: duplicate circuits can be expected to cause public 
benefit. 

Moreover, the conclusory language is peppered here 
and there at crucial points of the Decision on Remand with 
the phrase “in the presence of competition” as though the 
words themselves represented evidence in the record. Gne 
illustration of this is found in paragraph 58, the paragraph 
where the majority finally purport to come to grips with the 
instant applications. 
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In conclnsory fashion it is merely stated that improve¬ 
ments in *‘the presence of competition” “evidence the 
benefits to be derived from competition.” The only basis 
for this is that somehow this “substantiates” the majority’s 
“experience” in the field generally, namely, that duplica¬ 
tion is “an important factor” in causing better service. 

As we have seen, this conclusion was already assumed 
back in paragraph 27, with an unmistakable reference to 
extra-record “experience”. 

It is submitted that there is no evidence of record, much 
less substantial evidence, to sustain the Commission’s find¬ 
ings and the conclusion derived from those findings that 
the duplicative circuits in this application would be in the 
public interest. 


POINT IV. 

Elimination of initial decision and oral argument. 

The Commission and Mackay wish to avoid meeting the 
issue of the elimination of an initial decision and oral 
argument. They first argue that this issue was not suflS- 
ciently revealed in the Statement of Reasons for Appeal. 

The omission of the initial decision is “not supported 
by law” and is therefore among the issues raised by the 
Notice of Appeal (Notice of Appeal and Statement of Rea¬ 
sons Therefor, dated December 15, 1955). See Florida 
Broadcasting Co, v. Federal Communications Commission, 
71 App. D. C. 231,109 F. 2d 668 (1939). 

There is no square denial, however, that this Court is 
without power to deal with this issue, whatever construc¬ 
tion is given the Statement of Reasons for Appeal. See 
General Rule of the United States Court of Appeals for the 
District of Columbia Circuit 17(i); see e. g. Ashton v. Town 
of Deerfield Beach, 155 F. 2d 40 (5th Cir. 1946); Adams v. 
New Fork, C. <& St, Lotds R, R,, 121 F. 2d 808 (7th Cir. 
1941). Neither is there any denial that this issue was well 
known to the Commission and Mackay before this appeal 
was taken. In fact, the Commission majority specifically 
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dealt with the question in their denial of rehearing of 
November 16, 1955 (EE 7498-99). 

Nor is there any claim of possible prejudice resulting 
from the' Court dealing with the merits of this procedural 
departure. There could not conceivably be any prejudice, 
for all parties have briefed this issue on the merits. 

The Commission and Mackay next claim that the issue 
of the initial decision and oral argument was not raised 
by ECAC before the Commission. 

The cases cited by the opposing briefs are not in point 
(Appellee’s Brief, pp. 44-45; Intervenor’s Brief, p. 21). 
In Kenny v. United States, 103 F. Supp. 971 (D. N. J. 1952) 
the appellant had been granted oral argument before the 
agency (103 F. Supp. at 978) and in Democratic Priniing 
Co. V. Federal Communications Commission, 91 U. S. App. 
D. C. 72, 202 F. 2d 298 (1952) the appellant failed to raise 
any objection whatever before the Commission regarding 
the point on appeal (202 F. 2d at 303). 

In the present case these matters were specifically raised 
below. ECAC sought oral argument by special request on 
June 3,1955 (EE 7317A) and the omission of oral argument 
and initial decision was objected to in ECAC’s petition for 
rehearing of June 30, 1955 (EE 7449). 

Apparently, the Commission and Mackay are not claim¬ 
ing in substance that ECAC did not raise questions of oral 
argument and initial decision before the Commission but 
are rather seeking to argue that these points were not 
raised soon enough. 

Both the Mackay and Commission briefs are ambigu¬ 
ous as to their precise argument on this point. In part, 
they seem to be saying that in seeking oral argument and 
pointing to the lack of an initial decision, ECAC was not 
attacking the legality of the March 3, 1954 order, which 
eliminated only the initial decision by the hearing officer. 

The point is that the March 3, 1954 order did not pur¬ 
port to rule, or even indicate, that the Commission would 
not itself issue any initial decision, as the Commission’s 
brief admits (Appellee’s Brief, p. 51 n. 38). This was first 
done by the Decision on Eemand itself (DE 11,12). 
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As a result, BCAC had every reason to believe that there 
would be an initial decision by the Conunission and oral 
argument. One can hardly be said to have been delinquent 
in not attacking a decision before it had come down. 

Thus, although oral argument was sought by RCAC 
before the Commission, and the lack of an initial decision 
was also attacked below, the undeniable fact remains that, 
after the record was completed, both of these related pro¬ 
cedures have been eliminated. It is no surprise that the 
majority Decision on Remand is so defective. 

Neither of the opposing briefs attempt to claim that there 
would be harm or prejudice to any party by oral argument 
and an initial decision. They merely rely on the importance 
of the decision. But, it is more important that such a far- 
reaching decision be right rather than hasty. 

Finally, there has been no attempt in these briefs to show 
that elimination of the statutory procedure is really impera¬ 
tively and unavoidably required. They merely ask the 
Court to take it on the Commission's say so. 

Conclusion. 

It is submitted that the Decision on Remand and Order 
should be reversed. 

Respectfully submitted, 

Howabd R. Bawkests, 
James £. Gbeeley, 
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STATEMENT OF QUESTIONS PRESENTED 

Questions I and II stated by the Appellant are in con¬ 
formity with a stipulation between the parties, April 3, 
1956, approved by Order of this Court dated April 4, 1956. 

Question III presented by Appellant is: 

“Whether the Commission committed prejudicial 
error by failing after remand to observe the pro¬ 
cedure required under the Communications Act of 
1934, the Administrative Procedure Act and the 
Commission’s regulations, in causing the omission 
of an initial decision.” 

As noted by Appellant, the Appellee and Intervenor con¬ 
tended in the stipulation that this issue is not raised and 
they do not agree with the language of the issue as phrased. 
Since the entry of said stipulation the Court has denied a 
Motion of Appellant for a declaratory ruling that the issue 
is within the general allegations of the Notice of Appeal, or 
in the alternative, to amend its Notice of Appeal so as to 
include this issue—(Order of this Court of May 7, 1956.) 
It is, therefore, the position of Intervenor that this alleged 
issue is now moot; but if the issue is to be considered by the 
Court it is Intervenor’s position that the Commission did 
not commit error in omitting an Initial Decision and Oral 
Argument after the further hearing on remand. 
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For the District of Columbia 


RCA Communications, Inc., i 

Appellant, I 

— against — I 

Federal Communications Commission, I 

Appellee, / No. 13025 

and I 

Mackay Radio and Telegraph Company, I 

Inc., I 

Intervenor. I 


BRIEF FOR INTERVENOR, MACKAY RADIO AND 
TELEGRAPH COMPANY, INC. 

INTRODUCTION 

This appeal brings to this Court, for the second time, a 
case involving applications filed by Mackay Radio and Tele¬ 
graph Company, Inc. (herein called “Mackay”) with the 
Federal Communications Commission (herein called “Com¬ 
mission”) for authority under the Communications Act of 
1934, as amended, 48 Stat. 1093, 47 U. S. C. 151 et seq. 
to operate radiotelegraph circuits with Portugal and The 
Netherlands for public service telegraph communication.^ 

^Mackay also applied for authority to communicate with Surinam 
but its application was denied in the same decision and order granting 
the applications as respects Portugal and The Netherlands. Mackay 
did not appeal from such denial. (DR 3) 

Note : For convenience, references herein to the record will coin¬ 
cide with those used by the Appellant, RCAC, that is RR references 
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These appKcations, filed in 1946 and 1947, were opposed 
before the Commission by RCA Communications, Inc.— 
the Appellant—(herein called “RCAC”) and the Western 
Union Telegraph Company (herein called “Western 
Union”). After extensive hearings in 1948 the applica¬ 
tions were granted by the Commission’s final Decision and 
Order of February 23, 1951. 

RCAC, which had for many years operated the only 
direct radiotelegraph circuits between the United States and 
Portugal and The Netherlands,^ appealed the Commission’s 
decision to this Court imder Sections 402(b) and (c) of 
the Communications Act of 1934,48 Stat. 1093, as amended 
47 U. S. C. 402(b) and (c). Western Union did not par¬ 
ticipate in the said appeal. A request by RCAC for a stay 
of the Commission’s order pending appeal was denied by 
this Court on March 29, 1951. (App. D. C., Case No. 10,- 
951). Mackay commenced communication operations with 
Portugal on March 12,1951, and with The Netherlands (via 
Tangier relay) on June 19,1951. 

After hearing oral argument on the appeal, this Court, 
by Opinion and Order of November 6, 1952, reversed the 
Commission’s decision (Edgerton, J. and Bazelon, J.; 
Prettyman, J. dissenting) RCA Communications, Inc. v. 
Federal Communications Commission, 91 App. D. C. 289, 
201 F. 2d 694 (1952). 


are to the Supplemental Joint Appendix and refer to pages in the 
record in this case (Case No. 13025). DR references are to para¬ 
graphs in the Decision on Remand which appear in the Supplemental 
Index at 7361-7414. R references are to the Joint Appendix filed in 
RCA Communications, Inc. v. Federal Communications Commission, 
Case No. 10951 made a part of the Record on this appeal by 
stipulation. 

^Telegraph service to the two countries is also provided by the 
cable companies. Commercial Cable and Western Union over irect 
and indirect routes. 
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An appeal, by certiorari, was taken by the Commission 
and Mackay to the United States Supreme Court, which, 
by its Opinion of June 8, 1953, reversed the judgment of 
this Court and remanded the case for reconsideration by 
the Commission and such disposition as was open under 
the Supreme Court’s opinion. Federal Communications 
Commission v. RCA Communications, Inc., 346 U. S. 86 
(1953). 

Mackay thereupon, on August 3, 1953, petitioned the 
Commission requesting that the Commission’s decision be 
reconsidered, redetermined and clarified; that new and sup¬ 
plemental findings be made as the petition suggested, and 
that the grant of the Portugal and The Netherlands applica¬ 
tions be reaffirmed. (RR 4896-4920). RCAC opposed the 
petition, requesting that Mackay’s circuits with the two 
countries be terminated as not serving the public interest, 
convenience or necessity. (RR 4924-4945.) 

RCAC did not request oral argument upon Mackay’s 
petition nor ask the Commission to hold any further hear¬ 
ings following the remand to the Commission. The Com¬ 
mission, however, on its own motion, called for oral 
argument which was held on February 8, 1954. (RR 4957- 
4959 ; 4972 ; 4974-5053.) After such oral argument, the 
Commission by Order released March 3, 1954, ordered fur¬ 
ther hearing to bring the record up to date with current 
data. (RR 5072-5074.) In ordering further hearing before 
a Hearing Examiner the Commission directed the Examiner 
to certify the record to the Commission without preparing 
either a Recommended or Initial Decision, since due and 
timely execution of the Commission’s functions imperatively 
and unavoidably required such procedure. (Sec. 409(b), 
Communications Act; Sec. 8 Administrative Procedure Act, 
60 Stat. 242, 5 U. S. C. 1007). Two Commissioners dis¬ 
sented, observing that further hearings would ‘‘merely delay 
a matter already too long unresolved.” 
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At this point RCAC took no exception to nor raised 
any question concerning the propriety or lawfulness of the 
Commission’s action in calling for expedited procedure with¬ 
out an Initial Decision from the Examiner. 

Further hearings were held over a period of nine days 
and proposed findings and conclusions were filed by both 
RCAC and Mackay. (RR 7158-7231; 7232-7309.) In such 
findings and conclusions RCAC did not ask for oral argu¬ 
ment or an initial decision upon the certified record. The 
record was certified by the Hearing Examiner to the Com¬ 
mission on June 21, 1954. 

A year later, and shortly before the Commission’s 
Decision on Remand was released on June 30, 1955, RCAC, 
on June 3, 1955, requested oral argument. (RR 7317A- 
7317D.) This request was denied by Commission Order 
of June 10, 1955. (RR 7323-7326.) RCAC thereupon, on 
June 14, 1955, petitioned for a reopening of the record. 
(RR 7327-7335.) By Memorandum Opinion and Order 
released June 24, 1955, RCAC’s Petition to Reopen the 
Record was denied. (RR 7353-7360.) 

After the Decision on Remand was released on June 
30, 1955, (RR 7361-7414) RCAC filed on July 22, 1955, 
a petition requesting that the Commission reconsider its 
Decision, grant oral argument before the full Commission 
and deny Mackay’s applications, (RR 7416-7450.) This 
petition was denied by Commission Memorandum Opinion 
and Order released November 16, 1955. (RR 7497-7499.) 

During the past eight-and-one-half years there have 
been two lengthy hearings before the Commission, com¬ 
prising 4,500 pages of testimony and 297 exhibits. There 
have been three oral arguments before the Commission en 
banc, October 7, 1947, December 16, 1949 and February 
8, 1954. The Commission has issued two final decisions, 
the original Decision, reversed on appeal, and the Decision 
on Remand. 


s 

RCAC now appeals under Sections 402(b) and (c) 
of the Communications Act from the Decision on Remand 
and the Memorandum Opinion and Order denying the peti¬ 
tion for rehearing. Mackay is now before this Court as 
an Intervenor pursuant to Section 402(e) of the Com¬ 
munications Act. 

COUNTERSTATEMENT OF THE CASE 

Mackay concurs in and adopts the Counterstatement of 
the Commission. 

THE SUPREME COURT’S DECISION 

This Court reversed the Commission’s original Decision 
because of its failure to find that competition as respects 
Portugal and The Netherlands circuits, duplicating those 
of RCAC, would produce immediate, tangible benefits to 
the public. This Court relied in large measure upon its 
decision some eighteen years ago in a case presenting the 
question of duplicate radiotelegraph circuits involving Mac¬ 
kay’s application to communicate with Oslo, Norway. 
{Mackay Radio and Telegraph Company, Inc. v. Federal 
Communications Commission, 68 App. D. C. 336, (1938) 
97 F. 2d 641.) 

The Supreme Court, in carefully delineating the Com¬ 
mission’s function and the area of discretion entrusted to 
it, reversed this Court’s Decision^ and directed that the case 
be remanded to the Commission for reconsideration. 

^The Supreme Court expressed the view that the precise holding 
in the Oslo case rather supports its conclusion in this case. (346 U. S. 
at 95, Note 7.) In that case this Court held that “the Commission 
did not err as a matter of law in refusing to treat ‘public interest, 
convenience or necessity’ as requiring by definition, the licensing of 
Appellant.” (68 App. D. C. at 339, 97 F. 2d at 644) 
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The error which the Supreme Court found in the Com¬ 
mission's first Decision was the Commission's reliance upon 
what it believed was national communications policy in 
favor of competition, which policy would be effectuated in 
situations where the Commission found, as it did here, that 
competition under the facts and circumstances of this case 
was reasonably feasible. The Supreme Court held that 
competition was a factor which the Commission could con¬ 
sider in determining the public interest: 

“Of course, the fact that there is substantial regula¬ 
tion does not preclude the regulatory agency from 
drawing on competition for complementary or aux¬ 
iliary support. Satisfactory accommodation of the 
peculiarities of individual industries to the demands 
of the public interest necessarily requires in each 
case a blend of private forces and public interven¬ 
tion. The Commission itself has recognized as much 
by its changing policy toward authorization of du¬ 
plicate facilities.^ But this merely reinforces our 
conclusion that it is improper for the Commission 
to suppose that the standard it has adopted is to be 
derived without more from a national policy defined 
by legislation and by the courts. * ♦ * There can he 
no doubt that competition is a relevant factor in 
weighing the public interest^. Cf. McLean Trucking 
Co. V- United States, 321 U. S. 67,86-88. * * *" (346 
U. S.93,94.) 

The Supreme Court further held that specific findings of 
immediate tangible benefits are not required: 

“In reaching a conclusion that duplicating authori¬ 
zations are in the public interest wherever competi¬ 
tion is reasonably feasible, the Commission is not 
required to make specific findings of tangible benefit. 
It is not required to grant authorisations only if 
there is a demonstration of facts indicating imme¬ 
diate benefit to the public.^ To restrict the Commis- 


^Footnote omitted. 
^Italics supplied- 
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sion’s action to cases in which tangible evidence 
appropriate for judicial determination is available 
would disregard a major reason for the creation of 
administrative agencies, better equipped as they are 
for weighing intangibles ‘by specialization, by insight 
gained through experience, and by more flexible 
procedure/ Far East Conf. v. United States, 342 
U. S. 570, 575. In the nature of things, the possible 
benefits of competition do not lend themselves to 
detailed forecast, cf. Labor Board v. Seven-Up Co., 
344 U. S. 344, 348, but the Commission must at 
least warrant, as it were, that competition would 
serve some beneficial purpose such as maintaining 
good service and improving it. Although we thin^ 
RCAC's contention that an applicant must demon¬ 
strate tangible benefits is asking too much,^ it is not 
too much to ask that there be ground for reasonable 
expectation that competition may have some bene¬ 
ficial effect. Merely to assume that competition is 
bound to be of advantage, in an industry so regulated 
and so largely closed as is this one, is not enough.’^ 
(346 U. S. at p. 96, 97.) 

It will be noted that the Court said that “the Commis¬ 
sion must at least warrant, as it were, that competition 
would serve some beneficial purpose such as maintaining 
good service and improving it.^’ RCAC in quoting this 
statement of the Court at page 3 of its Brief omitted the 
words “as it were’’ after the word “warrant.” Obviously, 
the Court used the term “warrant” in the ordinary or com¬ 
mon usage of the word and not in its legal sense as implj-ing 
that the Commission must guarantee that competition would 
serve some beneficial purpose. The common or ordinary 
definition of the word “warrant” as g^ven in Webster’s 
International Dictionary is: 

“To give sufficient grounds or good reasons for or 
to; to justify; to require as a consequence; as, his 
need warrants the expenditure; the evidence does not 
warrant us to change our opinion.” 


^Italics supplied. 
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The Court did point out, however, that 

“To say that national policy without more suffices 
for authorization of a competing carrier wherever 
Competition is reasonably feasible would authorize 
the Commission to abdicate what would seem to us 
one of the primary duties imposed on it by Congress. 
And since we read the opinion of the Commission as 
saying precisely that, we think the case must be 
remanded for its reconsideration. We therefore do 
not say that authorization of Mackay under all the 
relevant circumstances, including the significance the 
Commission may rightly attribute to the facts on 
the basis of its experience, may not be in the public 
interest.^ We think it not inadmissible for the Com¬ 
mission, when it makes manifest that in so doing it 
is conscientiously exercising the discretion given it 
by Congress, to reach a conclusion whereby author¬ 
izations would be granted wherever competition is 
reasonably feasible. This is so precisely because the 
exercise of its functions gives it accumulating insight 
not vouchsafed to courts dealing episodically with 
the practical problems involved in such determina¬ 
tion. Here, however, the conclusion was not based 
on the Commission’s own judgment but rather on 
the unjustified assumption that it was Congress’ 
judgment that such authorizations are desirable. Cf. 
Texas & Pac, R. Co. v. Gulf, C. & S. F. R. Co., 270 
:U. S. 266, 277r (346 U. S. at p. 95,96.) 

The Commission’s Order would have had a different 
foundation, said the Court, 

“* * * Had the Commission clearly indicated that 
it relied on its own evaluation of the needs of the 
industry rather than on what it deemed a national 
policy * ♦ ♦” (346 U. S. at p. 94.) 

The Commission has now made it abimdantly clear in 
the Decision on Remand that it has done precisely what 


^Footnote omitted. 
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the Supreme Court required it to do, namely, that it exercise 
its own judgment upon the facts in the light of its experi¬ 
ence in the field of international radiotelegraph communica¬ 
tion: 

.. Although we recognize the difficulty in making 
precise measurements of the effects of competition, 
we believe that the data set forth below, viewed 
through the perspective of the Commission’s twenty 
years of intimate experience in this field, enable us 
competently to assess and evaluate both the effects 
and desirability of competition between raidotele- 
graph carriers operating competing direct circuits.” 
(DR 19.) 

SUMMARY OF ARGUMENT 

The Decision on Remand fully complies with the man¬ 
date of the Supreme Court in that the Commission, not now 
seeming to rely upon what it earlier construed as a national 
policy favoring competition, has found upon the facts of 
record in this case and in the light of its experience in 
matters of this kind that competition in the field of interna¬ 
tional radiotelegraph communication has produced beneficial 
results in the public interest. As to benefits from competi¬ 
tion the Commission found among other things that com¬ 
petition was instrumental in bringing about reductions in 
rates in the early post-war period; improvements by the 
radio carriers in equipment and operating techniques to 
provide better service and the introduction of new services; 
and specifically as to Portugal and The Netherlands that 
these countries are important traffic centers comparable 
vdth many other countries served by two or more direct 
radiotelegraph circuits, and that there has been an improve¬ 
ment of service with these countries. 

The alleged illegality of the omission of an initial deci¬ 
sion by the Examiner when directed by the Commission 
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to certify the record without an initial or recommended 
decision and the omission of oral argument are questions 
not now before the Court; but, even if they were, the Com¬ 
mission in its Decision on Remand has complied with the 
relevant procedural requirements of the Communications 
Act ofi 1934 (Sec. 409(b) ) and the Administrative Proce¬ 
dure Act (Sec. 8). 


ARGUMENT 
POINT I 

THE DECISION OF THE COMMISSION ON REMAND IS 
BASED UPON THE FACTS OF RECORD AND ITS EXPERI- 
ENCE IN THE INTERNATIONAL TELEGRAPH FIELD IN 
ACCORDANCE WITH THE SUPREME COURT’S DEOSION. 

In an exhaustive review of the evidence developed in 
the record comprising 4,500 pages of testimony and 297 
exhibits, and in the light of its experience over the past 
20 years in the regulation of international telegraph com¬ 
munication, the Commission has foimd that in the case of 
Portugal and The Netherlands, like other countries hav¬ 
ing a proprietary interest in their external communications 
system, there has been a material shift of traffic from cable 
to radio routes. In this situation, the encouragement and 
development of competition in the field of radiotelegraph 
communication has brought about beneficial results in the 
matteri of voluntary rate reductions, and the introduction 
of improved equipment and operating techniques for better 
service and the creation of new services. 

The gist of RCAC's argument in Points I and II is that 
the Commission, in setting forth what it finds to be the bene¬ 
ficial results of competition in terms of improvements in 
facilities and operating techniques, rate considerations, new 
services and the healthy financial condition of the competi- 
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tive carriers, engages in speculation with no specific, con¬ 
crete evidence of record to support the conclusions reached. 
The Commission has not said that the presence of compe¬ 
tition has been the only cause of useful developments in the 
industry. It has, however, drawn proper inferences from 
facts viewed in the light of its regulatory experience over 
the years in the competitive field of international telegraph 
communication. 

A. The Commission properly considered cable vs. radio 
competition. 

i. Foreign Preference for Radio 

RCAC contends that in dealing with competitive radio¬ 
telegraph considerations the Commission has failed to take 
into account, although it did in the past, competition between 
all media of rapid communication. (RCAC Br. p. 15, note; 
p. 32.) To the contrary, the Commission's Decision analyzes 
in detail competition between cable and radio and recognizes 
(DR 20) as did the Supreme Court (346 U. S. at p. 97) 
the ^‘decided shift from cable to radio in the volume of 
United States international message telegraph traffic." This 
has resulted from the proprietary interest of government- 
controlled communications monopolies abroad in favoring 
radio for external communications. RCAC, as respects 
service with Portugal and The Netherlands, has been the 
beneficiary of such discrimination against cable transmis¬ 
sion. The Supreme Court noted, in dealing with RCACs 
earlier claim that a diminution of competition would result 
contrary to Sec. 314 of the Act: 

.. That this authorization would better enable the 
Mackay system to compete with RCAC and Western 
Union, and would break up RCACs monopoly of 
radio traffic with these countries, seems to us an 
adequate basis for the Commission's findings under 
Sec. 314." (346 U. S. at p. 97, 98.) 



ii. Radiotdi^raph Competition 

The Commission's experience in authorizing competi¬ 
tive direct radiotelegraph circuits is fully set forth in para¬ 
graphs 22 through 26 of the Decision on Remand, wherein 
it is pointed out that the Commission has heretofore author¬ 
ised two duplicate circuits to fifteen points, three to twelve 
points, four to three points, and five to one point, or a total 
of thirty-one points to which competitive direct radiotele¬ 
graph circuits have been authorized. The Supreme Court 
noted with approval that the Commission's authorizations 
of duplicate circuits in some cases and their denials in others 
show a reliance in the exercise of regulatory functions upon 
competition were deemed useful. The Court said: 

, “The Commission itself has recognized as much 
■ (drawing on competition for complementary or 
auxiliary support)^ by its changing policy toward 
authorization of duplicate facilities." (346 U. S. 
at p. 94.) 

Competition by direct circuits has been found by the 
Commission to be probably the most important factor in 
the general radiotelegraph competitive picture. (DR 27.) 
In its'analysis of the growth of competitive direct circuit 
operations the Commission noted that Mackay and RCAC 
operate competing direct circuits, under Commission au¬ 
thorizations, to twenty-four overseas points.^ 

In disagreeing with the Commission's finding that the 
international radiotelegraph industry does not have char- 

^Material in parentheses is paraphrased from text. 

^Excluding the circuits with Portugal and The Netherlands, the 
following points are served directly by both Companies. In Europe: 
England, France, Germany, Italy, Soviet Russia. In Asia and 
Oceania: Hawaii, India, Japan and Philippines. In Latin America: 
Argentina, Brazil, Colombia, Chile and Cuba. Less important traffic 
points served by both Companies are: Austria, China, Czechoslovakia, 
Formosa, Bermuda, Dominican Republic, Egypt, Haiti and Tangier, 
North AJErica (DR 25, Note 4). 
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acteristics normally found in a natural or economic 
monopoly (DR 21; RCAC Br. p. 22-24), RCAC ignores 
the historical development in this field and the Supreme 
Court’s observation that competitive considerations are 
proper for Commission action in regulation under the statu¬ 
tory public interest standard. The cited references to 
National Broadcasting Co. v. United States, 319 U. S. 190, 
216 (1943) and the International Telecommunications Con¬ 
vention (Buenos Aires, 1952), Article 43, on the subject 
of frequency availability in the radio spectrum, are wholly 
inapplicable, for in neither situation is the radiotelegraph 
industry identified as a ‘‘natural or economic monopoly.” 
Equally inapplicable are the references (RCAC Br. p. 22) 
to The Western Union Telegraph Co., 10 F. C. C 148 
(1943) and American Telephone & Telegraph Co., Docket 
No. 9235 (1951), which cases have nothing to do with 
overseas radiotelegraph operations. So far as the domestic 
telegraph carrier Western Union is concerned, it should be 
noted that Western Union, upon acquiring the competitive 
Postal Telegraph System, was required to divest itself of 
its operations in the competitive international telegraph field. 
( Sec. 222 (c) (2), Communications Act.) 

The attempt to show, by citing the several cases (RCAC 
Br. p. 24) wherein the Commission has denied competitive 
direct radiotelegraph circuits and other common carrier 
service extensions where existing service was adequate, 
that the Commission’s experience belies its current holding, 
is merely argumentative of matters heretofore considered. 
All of these cases have heretofore been fully reviewed, dis¬ 
cussed and distinguished by the Commission in its Briefs 
before this Court and the Supreme Court upon the first 
appeal. Except for the Oslo case, neither court referred to 
them. 

The fact that the Commission has had before it numer¬ 
ous cases wherein it has granted or denied duplicate circuits 
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or has otherwise considered the question of competition, 
conclusively proves the background and experience which 
the Commission has had and upon which it has drawn in 
the instant decision as the Supreme Court said it should. 

B. The Commission’s Findings Concerning Competitiye 

Benefits 

i. Rate Reductions 

The Commission's findings (DR 46, 47, 48) that com¬ 
petition has brought about rate reductions—findings chal¬ 
lenged'by RCAC (Br. p. 27-30)—^are fully supported by 
the record showing that in 1945 substantial reductions were 
made by Mackay and RCAC, because of their competing 
efforts, and a rate pattern adopted on broad geographical 
bases to replace the pre-war rate structure of individual 
rates on a separate country-by-country basis. (R. 518, Ex. 
190). When authorizing post-war rate increases in 1947 
(Charges for overseas ajid foreigji communications service, 
12 FCC 29) the Commission adhered to the regional rate 
pattern. The argument by RCAC that the Commission has 
ignored Mackay’s admission that its rates to Portgual and 
The Netherlands are the same as those of RCAC (Br. p. 
28), fails to take into account the fact that a reduction in 
rates to these countries without a reduction in rates to other 
countries in the European area, would be contrary to the 
Commission's establishment of rate areas on a broad re¬ 
gional basis. Rate Case, further hearing, 12 FCC 926 
(1948). Even if the inducement of a rate reduction were 
offered by Mackay as respects Portugal and The Nether¬ 
lands,'the blanket rate to all of Europe would necessarily 
have to fall to a lower level— 2 . development that neither 
RCAC nor any other radio or cable carrier has undertaken 
to do. 

Reference is made by RCAC to the fact that certain 
rate adjustments have been brought about as the result 
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of intergovernmental negotiations and agreements, such 
adjustments allegedly unrelated to competition in the field. 
Such intergovernmental agreements when appropriate, re¬ 
sult from the very nature of international communication 
involving, as it must, the joint collaboration of American 
communications agencies in the United States and foreign 
agencies abroad. Resort to such agreements, in matters 
of rates is, like competition, a means of obtaining “comple¬ 
mentary or auxiliary support” in aid of administrative 
regulation, (cf. 346 U. S. at p. 93.) 

iL Equipment, Facilities and Services 

RCAC seeks (Br. p. 24, 35-37) to negate the effect of 
the Commission’s findings that competition has been a fac¬ 
tor in bringing about improvements in equipment and oper¬ 
ating techniques, and the introduction of new services. (DR 
41, 42, 62.) Dealing specifically with service performance 
with Portugal and The Netherlands following the opening 
of the Mackay circuits, the Commission noted that there 
had been an overall improvement in service and particularly 
that there was no further evidence at the further hearings of 
complaints with respect to RCAC’s service from its corres¬ 
pondents in those countries, of the type that w’ere introduced 
in the course of the original hearings. (DR 57.) 

Moreover the Commission found (DR 39), as the 
record shows, that both RCAC and Mackay have made 
extensive investments in plant over the period 1938-1953, 
with the most substantial and accelerated expenditures 
having been made in the post-war years. RCAC, however, 
would have it appear that its improvement in services and 
facilities, including its $11,000,000 post-war development 
program, was undertaken without regard to existing or 
future competition. To the contrary, that existing and 
future competition was a strong impelling force behind 
RCAC’s post-war mechanization program was frankly 
admitted by RCAC in 1946 when its plans were made known 
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to the Commission during hearings in the British Circuits 
Case. 12 FCC 526 (1947). Asked by his counsel whether 
the mechanization program would enable RCAC to offer an 
improved service at lower rates, the RCAC Executive Vice 
President testified: 

“It will, and that is the prime objective of the plan. 
We know that in order to meet the tremendous com¬ 
petition which we face in the ftiture, not only within 
the international telegraph iitdiistryr but the compe¬ 
tition from greatly increased international airmail 
and telephone service, we must handle greatly in¬ 
creased volumes of traffic more expeditiously and at 
a lower cost.^’ (R. 380-382.) 

Upon further hearing herein, after remand, and pre¬ 
sumably having in mind the Commission’s 18th Annual Re¬ 
port to Congress (fiscal 1952)^—cited at pages 24 and 36 
of the RCAC Brief—RCAC undertook to alter its views 
by asserting that it was motivated, in its plant improvement 
and expansion program, not by competitive considerations 
but by those that motivate the Bell System (a communica¬ 
tions monopoly) to provide new plant and better service. 
(RR 6036-6037.) 

Such a change in position (between the first hearing and 
the second hearing on remand) by a carrier opposing compe¬ 
tition does not warrant criticism of the Commission for 
allegedly ignoring the more recent testimony (RCAC Br. 
p. 21) in the face of the earlier testimony and the Com¬ 
mission’s finding: 

“We cannot expect a carrier which is opposing the 
introduction of additional competition to come for- 
. ward and state that the prospect of such competition 

^The Commission reported the continued expansion of the 
domestic telephone industry, citing the Bell System’s expenditures 
of over one billion dollars. To the same effect is the Commission’s 
20th Annual Rej^rt (fiscal 1954) cited by RCAC (Br. 24, 36). 

^Italics supplied. 
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induced it to introduce new and lucrative services. 
Instead, we must rely on our experience in this field 
to weigh the intangibles involved. This leads us to 
believe, as stated above, that the prospect of com¬ 
petition was an underlying factor in the decision to 
provide those services.” (DR 62.) 

RCAC’s expenditure of an amount in excess of 
$11,000,000 for plant during the post-war years and its 
expenditure of $3,400,000 since 1946 for research and 
development of the use of new inventions during a period 
characterized by growing competition from Mackay by 
means of direct circuits, make RCAC’s present contention 
incredible. (DR 39.) The financial position of RCAC in 
the face of increased Mackay competition through direct 
radiotelegraph circuits is set forth in detail (DR 32-39) 
and led the Commission to the conclusion that RCAC is 
“in a very sound financial position.” There is no reason 
upon the facts to believe that RCAC’s alleged “insufficient 
earnings” would create a marginal and bare subsistence 
condition as RCAC has claimed. 

Here again RCAC’s position is merely an argument that 
if it were a complete monopoly and had no effective com¬ 
petition it might have even better earnings, some of which 
might be devoted to improvement of its facilities and 
services. 

iiL New Services 

The Commission attributes to the existence of competi¬ 
tion, in some measure at least, the fact that, since the original 
hearings, the carriers have been promoting non-message 
services^ (DR 43-44,62). RCAC particularly has extended 
its TEX service but argues with the Commission that com¬ 
petitive considerations did not influence it at all; that RCAC 

^Leased Channel Service and Overseas Teleprinter Exchange 
Service (called TEX by RCAC and TELEX by Mackay). 
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continues to carry on its pioneering with new faciUties, 
techniques, and services to improve public service and its 
facilities irrespective of competition (RCAC Br. p. 25). 
In considering the post-war development of new services the 
Commission did not say that it was considering competi¬ 
tion as the sole factor in bringing about the introduction of 
new services, but concluded that it appears to have been a 
relevant factor. That the Commission's views in this respect 
cannot be deemed unreasonable becomes all the more appar¬ 
ent when RCAC’s representations of pioneering and im¬ 
provements irrespective of competition are considered in 
the light of the testimony of its witness that its post-war 
expansion and development program was for the purpose of 
meeting anticipated post-war competition (Supra p. 16). 

C. Reasonably Feasible Competition 

i. Traffic Volume 

In discussing the considerations applying to the entry 
of Congress into regulation in the communications field, 
the Supreme Court referred to the “possible inadequacy of 
the demand for international communications to make more 
than one enterprise economically or socially desirable” (346 
U. S. at p. 93). The Court did not oppose, but in fact ac¬ 
cepted, the principle of granting authorizations ♦ * 
wherever competition is reasonably feasible”. (346 U. S. 
at p. 96.) The Commission considers, as one element in 
determining whether competition is reasonably feasible, 
the demand for service as measured by traffic volume (R. 
629). It has found that The Netherlands is an important 
traffic center; that in terms of traffic exchanged in 1953 
with the United States, The Netherlands ranked 5th in 
the area composed of Europe, Africa, and the Near East. 
Its world rank was 9th in the more than 120 different 
foreign and overseas points. That Country, in 1953, pro¬ 
vided a larger traffic volume with the United States than 24 
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countries served by 2 or more United States carriers with 
competing direct radiotelegraph circuits (DR 53, 69). 
Although the traffic handled with Portugal declined con¬ 
siderably since the close of the original hearings, that 
country, nevertheless, still ranked 18th in the Europe, Africa 
and Near East area and 39th (out of more than 120) in the 
world in 1953. At that time, 7 countries with a lower traffic 
volume were served by 2 or more United States carriers 
with competing direct radiotelegraph circuits, and, of these 
3 were also served by one or more cable companies. (DR 
54, 70.) 

Similar considerations were taken into account as re¬ 
spects revenues (DR 55, 56), the Commission noting that 
after the original grant of the circuits here in issue it found 
competition by duplicate direct radiotelegraph circuits to 
El Salvador to be reasonably feasible under circumstances 
where traffic and revenues were less than in the case of 
Portugal (DR 56, 92). 


POINT n. 

THE COMMISSION DID NOT COMMIT ERROR IN 
OMITTING AN INITIAL DECISION AND ORAL ARGUMENT 
AFTER THE FURTHER HEARING ON REMAND. 

As noted at the beginning of this Brief, in the State¬ 
ment of Questions Presented, Mackay as well as the Com¬ 
mission takes the position that the question raised by RCAC 
—^and argued in Point III of its Brief—is not an issue 
properly before the Court. Nevertheless, Mackay submits 
the following observations in opposition to RCAC’s con¬ 
tention. 

RCAC now claims, without previously having raised 
the question before the Commission or in its Notice of 
Appeal herein, that in calling for a further hearing before 
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an examiner for a certified record without requiring an 
initial decision, error was committed in violation of Sec. 
409(b) of the Communications Act and Sec. 8 of the Ad¬ 
ministrative Procedure Act. Further, that under Commis¬ 
sion procedural regulations, it was required upon the cer¬ 
tified record to issue an initial decision (Br. p. 37-38). 

The omission of an initial decision is permissible imder 
both statutes ‘‘where the Commission finds upon the record 
that due and timely execution of its functions imperatively 
and unavoidably require that the record be certified to the 
Commission for initial or final decision.” The Commission 
made this required statutory finding in its Order, desiring 
through the further hearing merely to bring the record up 
to date with statistical and other relevant data because it 
was confronted with the resolution of issues involving im¬ 
portant decisions in matters of both policy and fact in a case 
that had been pending—up to that time—for over five years 
(Order, March 3, 1954, RR 5072-5074). 

RCAC does not deny the exception permitting hearings 
without initial decisions, but disagrees with the Commission 
that the elimination of an initial decision was imperatively 
and unavoidably required (Br. p. 40). 

A. Raising the Issue Now Is Untimely. 

The alleged unlawfulness of the Commission’s action 
in calling by its March 3, 1954 Order for the expedited 
procedure was never raised before the Commission. There 
was no objection to the Order calling for the expedited 
procedure. There was no reference to alleged illegality when 
RCAC filed its Proposed Findings and Conclusions follow¬ 
ing rehearing. More than a year later and some three weeks 
before the Decision on Remand was announced in June 
1955, RCAC requested oral argument before decision on 
the certified record. It did not challenge the legality of the 
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March 3,1954 Order calling for further hearing without an 
initial or recommended decision. 

RCAC’s next move was the Petition for reconsideration 
of the Decision on Remand, the grant of oral argument and 
denial of the applications. Here again the question of law¬ 
fulness of the expedited procedure under the March 3, 1954, 
Order was not raised. 

In these circumstances, RCAC cannot first raise the 
issue before this Court when it did not raise it before the 
Commission. Democrat Printing Co. v. Federal Com¬ 
munications Commission 91 App. D. C. 72, 78, 202 F. 2d 
298, 303-4 (1952), Kenney v. United States 103 F, Supp. 
971, 978 (1952). 

Moreover, since RCAC did not raise the point in its 
Notice of Appeal under Sec. 402(c) of the Communications 
Act, it cannot now be heard on the issue. RCAC did re¬ 
cently seek from this Court a declaratory ruling, or in the 
alternative, leave to amend its Notice of Appeal on this 
point, but the request was denied by Order of this Court 
dated May 7, 1956. Considering, therefore, the require¬ 
ments of the statute and relevant interpretation thereof, the 
issue sought to be raised is not before the Court. Stuart v. 
Federal Communications Commission 70 App. D. C. 265, 
267,105 F. 2d 788,790 (1939), Opinion by Judge Edgerton 
in Colorado Radio Corp. v. Federal Communications Com¬ 
mission 73 App. D. C. 225, 229, 118 F. 2d 24, 28 (1941). 


B. Proper Exercise of Commission Discretion 

Assuming the question is now relevant, and considering 
the history of this case, the important questions involved in 
the field of radiotelegraph communication regfulation, the 
number of hearings, arguments, the exchange of various 
pleadings over a long period of time and the determination 
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to resolve the matter without further delay^, it can hardly 
be said that the Commission acted unreasonably in calling 
for the expedited procedure and the elimination of an 
initial decision. In the television case cited by RCAC (Br. 
p. 39, 43, 44), Channel 16 Rhode Island, Inc. v. Federal 
Communications Commission, Case No. 12537, App. D. C., 
January 12, 1956, it was held the Commission had not 
made the finding that the due and timely execution of its 
function imperatively and unavoidably required the expe¬ 
dited procedure without initial decision. Here, the Commis¬ 
sion has made such finding and it was properly within its 
discretion to do so. Colorado Interstate Gas Co. v. Federal 
Power Commission, 209 F. 2d 717 (10th Cir. 1954). 


C. The Commission’s Rules 

RCAC’s interpretation of the Commission’s Rules (Br. 
p. 38) on the subject of Hearings and Decisions is obviously 
unsound. Such interpretation requiring an initial decision 
by either the Hearing Examiner or the Commission itself 
would'place the Commission in a procedural straitjacket 
that would make proper exercise of the permissible expe¬ 
dited procedure under the Communications Act and the 
Administrative Procedure Act impossible. The expedited 
procedure permitted under Sec. 409(b) of the Communica¬ 
tions Act and Sec. 8 of the Administrative Procedure Act 
authorizes the Commission upon receipt of a certified record 
to make either an initial or a final decision. 


^Two Commissioners dissented from the Order for further hear¬ 
ing, noting that “this will merely further delay a matter already too 
long unresolved.” (RR 5072-5074.) 
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CONCLUSION 

In answer to the Statement of the Question Presented 
in RCAC’s Brief it is submitted that the Federal Communi¬ 
cations Commission has made findings based on facts of 
record, as well as upon its experience, in stating that com¬ 
petition has had a beneficial effect in the international tele¬ 
graph industry; and upon said record and experience has 
concluded that the duplicative circuits herein involved are 
in the public interest. The Commission’s Decision is in 
complete accord with the directives of the Supreme Court 
in its Decision and should be affirmed. 

Dated: New York, N. Y., May 17, 1956. 

Respectfully submitted, 

James A. Kennedy, 

John F. Gibbons, 

Attorneys for Intervenor, 
67 Broad Street, 

New York 4, N. Y. 

Of Counsel: 

Wheeler & Wheeler, 

Burton K. Wheeler, 

Southern Building, 

15th and H Streets, N.W., 

Washington, D. C. 


